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ENGLAND: 


In TREE Books. 


I. Setting forth the Antiquity of the Admiralty in England, 
ving the ſame to have been ſettled before Edward the 
Third's Time, ſhewing the Beginning of the Sea Laws. The 
Laws of Oleron, The King of England's Dominion over 
the Brit; Seas. The Sea Laws of the Grecians, Romans, 
c. and the Power of the Admiral of Scotland. | 
II. Proving the Ports, Havens, and Creeks of the Sea to be 
within- the Juriſei&ion of the Admiralty, from the N Hodian 
Laws, the Laws of Oleron,” and ſeveraFantient Rererds and 
Adjudications as well. in Exgland as in other Nations, 
III. Shewing that all- Contracts concerning Maritime Affairs 
are within the Juriſdiftion of the Admiralty, and there cog- 
nizable, from the antient Statutes of the Admiralty, the 
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TO HIS 


7 4 M E 7 


Duke of York and Albany, 
Earl of Ulſter, Lord High 
Admiral of England and 
Treland, etc. Conſtable of 
Dover Caſtle, Lord Warden 
of the Cinque-Ports, and 
Governor of Forfait, etc. 


F OUR Royal Highneſs having 
been as euch pleaſed to con- 


ſlitute me judge or Preſident of the 
High Court of Admiralty, I held it 


my duty (according to my poor abi- 


lity) to aſſert the juſt ſuriſdiction 
thereof; againſt thoſe undue encroach- 


ments a uſurpations, whereby rhe 
power of the Lord High Admiral hath 


been heretofore, BY is at this preſent 


bs ſtraight- 
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ſtraightned, in deciſion of matters, 
relating to Maritime affairs; where- 
fore having ſome time e in thoſe 


fad and diſtracted times, beſtowed 
ſome labour in ſearching and peruſing 


ſuch of) the Records of our own, as 


well as Foreign Nations as J could 
meet with, wherein the juſt extent of 
the Admiral s Juriſdiction is ſufficient- 


ly and undeniably evidenced, together 


with the neceſſity of deciding all con- 


troverſies about Maritime affairs, ac- 


cording to the ancient Sea cuſtoms, and 
the reaſon and directions of the Civil 


and Maritime Laws, Iheld it no leſ my 


duty to recollect the ſaid Papers, and 


reduce them into ſome method for the 


| clearing thoſe objections which hither- 
to have been and ſtill are made uſe of, 


either againſt the antiquity or extent 
of the Lord High Admiral's Juriſ- 
dition in Maritime cauſes, or againſt 


the deciſion of them by the ancient 
Sea cuſtoms, and the rules of the Ci- 
: vil Law: And as I have obſerved. this 
Nation hath happily flouriſhed a long 


time 
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time, under that happy Government 
of all Land Affairs by it's municipal 
Laws, practiſed i in the Common Law 


Courts; ſo hath it no leſs proſpered 
and been enriched in it's Navies, 


Trade and Commerce under that ex- 


act Government which hath ordered 


and guided all Maritime buſineſſes and 


Sea affairs, by the Civil and Maritime 
Laws and Cuſtoms (correſponding, a- 
greeing, and according with the Laws 
of Foreign Nations, being fuitable to 


| the nature and negotiations of the 


people that are ſubject to them) exer- 


cCiſed and practiſed in the High Court 


of Admiralty: The deſign therefore 


that I propound to aper in the pub- 


liſhing this Treatiſe is, to ſhew how 
neceffary and fitting it is, that the 


power and juriſdiction of this Court 
ſhould be no longer ſubject to ſuch 


interruptions ; and how expedient it 


| now is, that the rights and privileges 


of the fam ſhould be obſerved and 


kept, and the Laws and ancient Cuſ- 


* toms thereof, whereby all Commerce 


az and 
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and Navigation is upheld, ſhould be 
preciſely and ſtrictly preſerved and 
maintained: That all which may ap- 
pear, I have ſet forth the antiquity of 
the Lord Admiral Juriſdiction here in 


England, by ancient Records of the 


Ces: Next the Juriſdiction itſelf, and 


the extent thereof, as alſo the neceſlity 
and neceſſary ule of it in divers reſpects, 


In all which I have endeavoured nei- 


ther to eclipſe the honour, power, or 


leaſt right of the Municipal Laws of 
this kingdom, nor in any ſort to detract 
from the renown of the Pw, and 
learned Profeſſors thereof, bu 
have manifeſted that the upholding of 


both Juriſdictions, and reſtraining each 


of them to its proper limits and con- 
| fines, will be more advantageous to this 
kingdom and the inhabitants thereof, 


than the ſuffering either of them to 


ſwallow up or devour the other. Be 
pleaſed therefore to receive this unpo- 


liſhed work from the hand of your Ser- 
vant as the ſame is dedicated unto the 


protection of your Royal Self. 
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T H E 


INTRODUCTION. 


LTH 0 UGH the ſoil of this Kingdom 
of England, wherein we are ſo happily 


and in ſo plentiful a manner planted and ſet- 


tled, be ſo bleſſed with all ſorts of Fruits, that 


it hath been accounted and eſteemed as the ve- 
ry ſeat of the Goddeſs of Fruit: Quad folum 

ejus ab omni frugum genere ita beatum, ut Cereris 

ſedem fuiſſe dixerit Orpheus: And been as it 
were the Barn and Storehouſe of victual and 
proviſion for the Weſtern Empire; Occidentalis 
Inperii quaſi borreum et cella penuaria fuerit; 
and doth abound with an innumerable multi- 


tude of tame and profitable Cattle, flowing 


with milk, and full freighted, and laden with 
Wools, that it ſeemeth not to need the help 


of any other Countreys or Colonies, nor any 
of their Commodities: Jet let us withal con- 
fider how requiſite. and neceſſary the mutual 


Correſpondency, Commerce and Trade hath 


een 


ers. So «1 __— INOS, I, n * 
L S W 2 . 
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been, and is, for the exchange of ſuch Goods 
and Commodities as this aboundeth withal in 
ſo plentiful a manner, and may well ſpare, and 
others want, for thoſe which thoſe others a- 
bound withal in as plentiful a manner, and may 
ſpare and this wanteth ; and what plenty, ſtore, 
and encreaſe hath ariſen, and doth ariſe and ac- 


crew to all, and how much they have been and 


are enriched thereby. 


| And it is not unknown, what ſuccour and 


relief this Nation, though ſo plentiful, hath 


oftentimes had and received from foreign Na- 
tions, by the importing even of ſuch Com- 
 modities as this Nation hath at other times 
abounded withal, and doth generally in a moſt 


plentiful manner abound: And the like ſuc... 


cour no doubt other Nations have received 


from hence, and one from another. Hence 


it is that Pliny faith, owdAnayua d N in 
putia, mercium commutatio victus cauſa inventa 


fuit; this Commerce and Trade of exchanging 


Commodities for Commodities was invented 


for man's livelihood : diverſas igitur gentes 


commercio ita miſcuit ut quod genitum eſſet uſ- 


quam, id apud omnes gentes natum efſe videretur : 
Commerce therefore hath ſo mingled divers 


Nations 
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InTrRoDUCcTION, xv 
Nations one with another, that whatſoever is 


begotten any where ſhould ſeem to be brought 
forth every where. 


And it is moſt of all to be conſidered, if 
this Correſpondency, Commerce, and Trade, 


ſhould not be upheld, maintained, and con- 


tinued, how the Shipping, Navage, and Na- 
vigation of this Kingdom (the wooden Walls 
thereof) ſhould be ſuſtained, fince the benefit 
and profit raiſed and gained by ſuch Commerce 
and Trade, is the only incitement and encou- 


ragement to Merchants and Owners of Ships 


to build them, and unto all Maſters of Ships, 
Pilots, and other Mariners to fail, ſerve, and 
be employed in them, and to others to addict 
themſelves to that courſe of life, to be trained 


and brought up therein, for the obtaining of 
ſkill, knowledge, and perfection in Navigation. 


And we may well be aſſured, that if this 
benefit ſhould ceaſe, few or no Ships at all 
would be built by private Men in the time of 
Peace, and but few by the public for the ſer- 
vice of war in the time of war ; and thoſe 
built in the time of peace would lie by the 

walls 
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walls and rot, their Tackle and Furniture be 


decayed and waſted, their Captains, Com- 


manders and Mariners unaccuſtomed to the 


ſeas and navigation, or elſe unſkilful and unex- 
perienced in ſea affairs, by which means this 


Nation would lie open to the violence of other 
Nations who envy it's proſperity. 

If then the loſs or diſcontinuance of the 
Trade, Traffic, and Commerce of this King- 

dom with other Kingdoms, Nations and Com- 


monwealths, may prove ſo dangerous, how 


neceſſary will it be to keep and preſerve the 
Laws of Nations Civil and Maritime, the ve- 
ry Laws of Traffic, Commerce and Trade, 
whereby the ſame (with all requiſites thereunto 
appertaining) are upheld and maintained com- 
pleat and perfect, which is a point I muſt leave 
to be confidered by my loving Friends the 
Merchants of England, Owners of Ships and 
Veſſels, and Sea- trading men, that will ſpare 


but ſo much time as to read over chis {mall i 


Treatiſe. 


1 


e 
A CAS E determined in the 
Court of King's Bench con- 
cerning the Juriſdiction of the 


Admiralty Coroner and the 


County Coroner. 


— 
ä 


1 * The King againſt Soleguard and anather. 
4 N Information was prayed againſt one 
A Soleguard, Captain of the Berwick Man 
of War, and alſo againſt the Boatſwain 
thereof, for refuſing to let the Coroner of Por!/- 


mouth and his Jury to come on board the ſaid 


Ship, in order to take a view (and Inqueſt there- 


on) of the Body of a Perſon who had hanged 
himſelf in the Cabin of the Ship, whilſt ſhe 
was at her Moorings in water five Fathom deep, 


2 and going to the Dock to be cleared. And it 
appeared on the Affidavits produced, that the 
> Ship was in full Commiſſion when this Accident 
> happened; that the Body was removed from 
the Place where it was found hanging, to pre- 


vent Infection; and that the Captain refuſed to 


ſuffer the Coroner to take a view of the Body in 
L the Ship, but only offered to let him take it on 
? Shore, and afterwards to come and ſee the Place 
where the Perſon died: And it alſo appeared 


Captain took ſeveral Depoſitions relating to the 


be taken. | | 


* Andrews's. Rep. 231 S. C. Strange's Rep. r097, | 


that the Body was buried ſecretly, and that the 


Fact, and ſent them up to the Admiralty ; but 
it was not ſworn that he cauſed any Inqueſt to 


— 4 2 E. 


1 
It was argued againſt this Motion by Dr. Paul, 
(the King's Advocate) Sir Edmund Tſham, a G- 
vilian, and ſeveral Common Lawyers, that it is 
eaſy to be proved from the Laws of Oleron, and 
the Ordinance made at Queensborougb, and other 
antient Books of the Civil Law, that the Ad- 
miralty hath Juriſdiction within the Place where 
this Accident happened; but however as this 
point is to be determined only by the authori- 
ties of the Common Law, they ald. they would 
confine themſelves to theſe: And the following, 
were cited. Slat. 15 R. 2. c. 3. Extor's Jurife 
diction of the Admiralty, c. 19. 4 ſoft. 137. Stat. 


..-28 R. $=£.15 3 bf. 113. 5 Co. 107. a. Hales 


r Haut. P. C B. 2. c. 9. J 14. Mich. 
g Car. 2. An Action was brought by the 
Earl of Salisbury, * as Lord of the Manor of 
Regriff, againſt the Marſhal of the Admiralty | 
and others, for hindering the Coroner of Surry. 
to take an Inquiſition of one who was killed by 
the falling of a- Ferry in the Thames; and there 
was a Verdict for the Defendants. [Which Caſe 
Sir Edmund Tham ſaid, he had from a Note in 
the Admiralty.] And he ſaid, that about two 
Years before this laſt Caſe, a Queſtion of the 
ſame. Niture came on before Lord Hale; but he 
declaring that the Admiralty had a Juriſdiction, 


it was not entred into. He allo cited an Opi- F 


nion of the Judges, upon a Reference from the 
Queen in Council, Anno 1713, (which is regif- 
tred in the Admiralty) and the Opinion is 


founded on Conſideration of the Scatutes of | 


5 El. c. 5. and 13 Car, 2. c. 9. and it is, that. 
the Admiralty bath a Juriſdiction in all great 
navigable rivers from the Bridges to the Sea; 

and chat the ſaid Statute of Car. 2, is made for 
| the 


* Farl of Salifbary's Caſe, 


©. 3 n OT? 


Mt -} 
the Government of Ships, as well in time of 
Peace as of war, and that Perſons are puniſh- 
able by Martial Law for the Offences therein 
mentioned, which are committed either in the 
one or the other. This is ſigned by ten Judges; 
Ward Chief Baron, and Gould Juſt. diſſentientibus ; 


they being of Opinion, that the Admiralty, hath 


Juriſdiction, not à pontibus, but from the Points 
only. Suppoſing therefore that the Admiralty 
hath here a Juriſdiftion, the Power of taking a 
View and Inquelt belongs to the Admiralty Co- 
roner, who is generally the Judge's Marſhal, he 
being only a Deputy to the Judge, who derives 
his Authority from the Lord High Admiral. 
And ſeveral Clauſes in the Letters Patent granted 


to ths late Prince George of Denmark, and after- 


wards to the Earl of Pembroke, (creating them 
Lord High Admirals) and alſo to the judg S 


the Admiralty, were read, to ſhew that hee Per- 
ſons have the ſame Office of Coroner by Sea, 
with thoſe who are Coroners by Land. Sir Ed- 


mund Tham alſo produced the following Inſtances 
of Inquiſitions, before the Admiralty Coroner, 


taken out of a large Bundle of them in the Ad- 
miraliy, diz. one "of a Maid Servant, who fell 
into the Thames as ſhe was waſhing her Mop, 
and was drown'd: Another, of a Man who was 


drowned in coming from Wapping-wall : An- 
other, of a Man who was ſtabbed upon Shore, 
and was found in the Thames: And laſtly, an- 
other who fell from the Shore into the ſame 
River. It was alſo argued, that in the Statute 
of 28 E. 3. c. 6. of Coroners, there is a ſaving. 


to Lords and others, who ought. to make Cord- 


ners, of their Seigniories and Franchiſes. And 
in this Caſe it is a material Circumſtance, that the 


Ship was in full Commitſion; there being no In- 


2 ſtance 


(wr ] 
ſtance of a Land Coroner going aboard a Ship in 
full Commiſſion. [Of which an Affidavit was 
- produced. ] Beſides, it appears here that the Co- 
roner was offered a view of the Body in the 
Ship, but was denied only to fit therein as a 
Court: And it is not neceſſary to take an Inqui- 
ſition on the ſpot where the View is had, but it 
may be taken in any other Place afterwards. Sat. 
de officio coronatoris, 4 E. i. Latch 166. S. C. 
Popb. 209. Comb. 386. And as this is a mere 
Matter of Right in Queſtion, it is more proper 
to be tried in an Action, or a quo warrants, than 
in an Information for a Miſbehaviour. 
On the other Side it was argued by Solicitor 
General Strange and Mr. Willbraham, that the 
Admiralty hath no Juriſdiction, but only fuper 
altum mare, unleſs it be in the Caſes of Murder 
and Maihem ; and this by Stature of R. 2. 4 Inſt. 
137, 141. Oczen 122. Moor 892. Hal#s P. C. 
171. And where both the Stroke and Death are 
on the Sea, the Admiralty hath only a concurrent 
Juriſdiction. Hales P. C. 16, 54. In ſuch Caſe 
therefore if the Admiralty Coroner refuſes the 
other Coroner to take an Inquiſition, and doth 
not take one himſelf, ir is a great Miſdemeanor ; 
and this is the preſent Caſe. As to the Objection, 
that the Ship was here in full Commiſſion ; this 
makes no Difference, becauſe the Juriſdiction 
ariſes only from the Place. Hob. 213. And it is 
very plain that the Coroner hath a Right to go 
to the Place to ſee the Body before its Removal; 
and if he omits this, he is actually fineable, tho? 
he may adjourn the Court to another Place to take 
Depoſitions. Sat. de officio coronatoris, 4 IL. 1. 
Brag. 121. Fleta, lib. 1. c. 25, Stat. 33 H. 8. 
e. 12. 2 Holes Hiſt. P. C. 58. And in the Earl 
of Efex's Caſe, (who was killed in the Tower) 
Saas thete 


1 
there was a great Complaint made, that the Body 


was dreſſed, and removed from the Room and 
Poſition it was in when it came to its End, be- 


fore Notice was given to the Coroner. As to 


what is here ſaid, that an Action may be brought, 
this will be no Satisfaction to the Public. 
And the whole Court were clearly of Opinion, 
that an Information ought to be granted: For 
ſuppoſing that the Admiralty hath a Juriſdiction 
in the Place now in Queſtion, [of which no Opi- 


nion was given], yet (they ſaid) it is plain by 


the Caſes which have been cited, (with which 


Stamf. P. C. 51.6. agrees) that the Land Coroner 
| hath a concurrent one. In the Statute of R. 2. 
which gives the Admiralty a Juriſdiction 1 in grear 


Rivers in the Caſes of Death and Maihem, there 
are no excluſive Words of the Coroner of a Coun- 


ty, and conſequently his antient Juriſdiction re. 


mains; neither is any Mention therein made of 
2 Ship's being in or out of Commiſſion, which 
(as Lee C. J. obſerved) ſeems to be a Diſtinction 
founded only on the laſt Proyiſion in the Statute 
of Car. 2. nor can this make any Difference in 
the preſent Caſe, unleſs the Judge of the Admi- 
ralty hath actually appointed a Deputy Coroner 
to be in the Ship when in Commiſſion, which 
doth not appear. In this Caſe then the Land 
Coroner hath been refuſed the executing a lawſul 
Authority, and without any Inquiſicion being 
taken on the other Side. And (as Probyn Juff. 


ſaid) in the Caſe of a concurrent Juriſdiction, he 


who firſt exerciſes ir, ought not to be hindred or 


interrupted therein; and his Execution thereof 


is a good Excuſe to the other in not doing any 
Thing in the Matter. And ſuppoſing that the 


Admiralty hath in chis Cafe the ſole Juriſdiction, 


Here hath been a great Breach of Duty. 


hs 
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The Court ſaid further, that tho' no Imputation 


is here laid on the Captain as wilfully oppoſing Ju- 


ſtice, but only as acting under a Miſapprehenſion 


of having a Right to do as he hath done; yet as 
= this is a Natter of great and public Concern, an 


Information is proper. For (as Tee C. J. ſaid) an 
Information is grantable not only where Things 
are done maliciouſly or forcibly, but alſo where 
Perſons are hindred or refuſed the exerciſing a 
lawful Authority, as where a Mandamus is not 


complied with: Tho? in Caſes of a private Nature 


where there hath been no apparent Deſign of do- 
ing wrong, an Information hath indeed been often 
denied. And C. J. ſaid, that it ſeems very difficult 


to maintain an Action in this Caſe; and that he 
remembered a Cale, * where an Action was 


brought ſor refuſing to admit a Perſon into a 


Veſtry Room; and it was greatly debated, whe- 


ther the Action was maintainable, but never de- 
termined. 


It was alſo ſaid by the C. J. that in Cafe of an 


vntimely D-ath, a View ought to be had as ſoon 
as nay be after the Fact committed, and (if poſ- 


ſible) whilſt the Body is in the ſame Poſition, and 


other Circumſtances, it was in when the Perſon 


died; and it is the Duty of Perſons in whoſc 
Houſes ſuch Accidents happen, to give imme- 


diate Notice to the proper Officer for this Pur- 


poſe: But in the preſent Caſe, he ſaid, a good 
reaſon is given for Removal of the Body, iz. 
that this was done to prevent Infection. 
An Information was therefore granted againſt 
the Captain, but not againſt the Boatſwain ; nor 


was it much preſſed. againſt him by the Proſecu- 


tor's Counſel, as he acted only by the Order of 
the Captain. 


* Phillibrown v. Ry lend & ar, 2 14. Roym, 1388, 4 
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SEA- JURISDICTION. 


oc 10 En A FH 
The 41100 uit) 'y of © the Admiralty m England ry 
forth þ 77 as to prove the ſame to have been 
ſettled and continued in and befere Edward 
tbe Third's time, ta nohoſe time the Statute of 
of _ the 13 of Ric. 2. referreth, argued from 
the any of the High- Qficers that exer- 
ciſed that Furiſdiftion in thoſe times, and 


trom their Grants and Patents. 


vo R the Antiquity of the Adninily f ſome 
have been of opinion, that it had its riſe, 
and received its firſt beginning but in Ed. 
ward the Third's time; but from whence 
this opinion ſhould ariſe, or what ſhould beget tie 
| the ſame, I know not, unleſs its exceeding F lour- 
| iſning at that time ſet a greater mark upon it, than 
all its proceedings and ee for a long 
Mi time before had done. | 
y Some have derived "a original fm: Edward 
the Third, upon this ground, that he in the 494% 
I yearof his Reign, cauſed an Inquiſition to be tak-. 
en at Ruinborough, by perſons which he cauſed to 
; be called from WO. maritime Parts of {i 
Lan 
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2 The Maritime Dicæologie, 
Land thither, to conſider of and agree upon ſuch 
articles, as ſnould be neceſſary and fit for the En- 
quiry, and making preſentment of all ſuch crimes 
and offences as ſhould be committed upon the Seas, ; 
or upon any Port, Harbour, Haven, or Creek of t 
he Sea, conceiving that thereupon the Admiralty _ 
ourt was then ſet up, and not before. Mc 
To take away this laſt conceipt in the firſt place, 
and remove this opinion, I ſhall from that 49; 
year of Edward the Third, look backwards unto _ 
what was done in all his time, and then by degrees i 
derive its original far further upwards, by fo _ 
many Admirals Patents, and Records of the Tow- 
er (which I have ſeen and peruſed) as ſhall only 
ſerve to ſet forth, and prove the continued ſettle- 
ment of that Juriſdiction all his time, and from 
many years before, without endeavouring a perfect 
Catalogue of all ſuch Admirals upwards, as 1 
find amongſt thoſe Records mentioned, and ſet 
forth, it making little to my intent, or purpoſe, 
more than to enlarge that NS I ſtudy to be brief 
in. 15 
But he that will be curious s therein, may Had as 
well thoſe that were both in and before Edvard the 
Third's time briefly ſet down in Sir Henry Spelman's 
Gloſſary under the title ADMIRAL, pag. 16. as 
as thoſe that have been from the ſaid Edward the 
Third's time unto the 1675 year of King Fames, + 
from which time the reſt: that have been ſince con- 
tituted, are eaſily collected. Thoſe then which 
ſerve to my purpoſe are theſe, 
— find that before the 4975 of Edward the TG 
Third, a. Patent of that Office of Admiral was Le 
granted to Guy de Aenne ad are, Occidentales, 95 
anno 45 Ed. 3. 5 
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© And another to Joby Nevill ad partes Bo- 
reales, anno 44 Ed. 3 

4 And another to John Nevill and Guy de 7 
ne then Knights the ſame year, both joyned toge- 
ther in one Patent. 
And another to Robert de An ad partes Oc- 
cidentales, anno 43 Ed. 
And another to Nich. T. amworth. ad partes 


N Boreales, anno eodem. 


And another to Ralph Spingevel for the keep- 
ing the Town of Dover, the Cinque-Ports, and 


the Admiralty ad partes Auſtrales, Boreales, 


= Occidentales, anno 38 Ed. 


5 


3+ 
Next I ſhall here ſet forth a Patent at large, 


7 granted to Robert de Herle, anno 35 Ed. 3. by 


which patent it will plainly appear, that the Office 


of the Admiral was then accounted an ancient Of- 
fice, and had an ancient, different, and diſtinct 
Juriſdiction from the Municipal Laws of the Land, 
The Patent in the Tower Roll is thus ſet forth : 
Rex univerſis et ſingulis Vicecomitibus, Majoribus, 
\  Balivis, Miniſtris, Dominis, Magiſtratibus, et Ma- 
rinariis navium ac aliis fidelibus ſuis, | tam infra 
& libertates, quam extra, ad quos, Cc. Salutem. Sci- 
4tis quod nos de circumſpettione et fidelitate dilefti et 
© fidelis noſtri Roberti de Herle plenius confidentes, 
| conſtituimus ipſum Aumirallum noſtrum omnium flota- 
rum navium Auſtralium, Borealium, & Occidenta- 
5 . quamdiu nobis placuerit, Dantes ei pienam 
i ' tenore præſentium poteſtatem, audiendi querelas om- 
0 nium et ſingulorum de hiis que aſſicium Admiralli 
ſlangunt, & er in cauſis maritimis, & ju- 
bo fi tiam faciendi, et exceſſus corrigendi, et Delinquen- 


© Rot. Ann. 44 Ed. 3 parte paten. 4 Rot. Ann. eodem 


& eadem parte pate. Rot. Ann. 43 Ed. 3. 1. parte 

paten. m. 18. f Rot, Ann 38. Ed. 3. 1. part. pat. 10. 
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4 De Maritime Diceologie ; 
tes juxta eorum demerita caſtigandi, puniendi, in- 
carcerandi, et incarceratos qui deliberandi fuerint, 
Adliberandi, et oninia alia quæ ad offiiium Admiralli 
pertinent faciendi, et ad alios, quos ad hoc idoneos 
noverit, quoties idem Robertus vacare non polerit, 
ad omnia premiſſa, et fingula faciendum loco ſuo 
ſubſtituendum et deputandum, prout ei melius vide- 
bitur expedire ; et ideo vobis mandamus, quod eidem 
Roberto, et ejus deputalo in præmiſſis omnibus et 
ingulis faciendis, et exequendis, intendentes ſitis, et 
reſpondentes, quotiens, et prout idem Robertus vel 
efus deputati vobis vel alicui veſtrum fecerint, ve! 
fecerit ex parte noſira ; in ne" Sc. T. R. N 
WN Erze 
Deer ipſum Regen 26 die Jan. 
* Now amongſt hoſe that have been of opini- 
on that the Juriſdiction of 'the Admiralty had its 
beginning in Edward the Third?s time, I find Mr. 
Lambard to be one, who in his Archeo0n. ſaith, that _ 


he thinketh that the deciſion of maritime cauſes 7 


was not put out of the King's Houſe, and commit- 
ted over unto the Admiral, until the time of El-. 
ward the Third; and his reaſon is, for that (as nge 
ſaith) he never heard mention of it before the ſecond 
year of Richard the Second, who in his 13th year 
made a Statute to reſtrain the Admiralty from 
meddling any further than it uſed to do in the time 
of his Grandfather Edward the Third; where he 
Beard mention öf it in the ſecond Tear of Rich- 1 
ard the ſecond he mentioneth not. 1 

But he muſt give me leave, (who by this Re- 


r © +» 


cord laſt mentioned, and by divers others have 
found mention made of it before ſuch time as he © 
heard mention of it, and for divers other reaſons) _ 
to believe this Court to be far more ancient than 


he thought it to be. 


® Lambard Archaion, tit. AbuiAT, p. 42. 8 
For 


N © Bello-Campo frater Tho. de Bello Campo, 


Or, Sea-Furiſdifion. 5 
For if this Record be well obſerved, it will 


4 plainly appear that the Office of the Admiralty 
8 was an ancient Office at the time of the Grant, 
3 which may eaſily be gathered out of theſe words: 


Dantes ei plenam tenore præſentium poteſtatem au- 
diendi querelas omnium & ſingulorum de biis que 


fcium Admiralli tangunt, Sc. 1424 likewiſe out of 


a theſe, & omnia alia que ad officium Admiralli per- 


| tinent, Ge. from whence it appeareth that there 
was then a known Office of the Admiral, not then 


| taccly inſtituted and ordained, And it will more 


plainly appear, if we look further back to the 
Grants and Patents made unto others throughout 
| this King's Reign and other Kings Reigns before 
him, which being deduced out of the Tower Re- 
_ cords, will ſhew this Office and Place to be of a far 


greater Antiquity : I ſhall therefore ſteer my courſe 


Bo degrees backwards towards the confines of the 
aan of this Juriſdiction, although hopeleſs to 
arrive there; yet I ſhall go as far by the antient 


Records as will ſerve for my purpoſe. 


Next before this Robertus de Herle, Jobn 4 


Com. 


Warwicenſis, Egues prime fundationis ordinis Pe- 


riſcelidis conſtituius fuit Admirallus ad partes tam 
| Soreales quam Occigentales Angliæ, 10 Julii anno 
34 Ed. 3. qui fuit eodem tempore Dom. Gardianus 
© quinque Portuum, conſtabularius Turris Lond. & 
3 Dover, & obiit in poſſeſſione dictorum mune- 


rum 2 Decembris eodem anno. 
a YN * Robertus Morley, Baro de Hengham conſti- | 
. ; tutus fuit Admirallus ad partes Boreales g Martii, 
anno 29 Ed. 3. & Johan. de Bello-Campo fuit 


codem tempore en ad partes Dceidemtaler quz 


Lb 1 | eandem dignitatem obtinuit anno 24 Ed. 3 


3 Rot. an. 34 Ed. 3 3. 


k Rot. an. 29 Ed. 3. 
B 3 


1 Wiliel. 


E 


re 
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1 Wiliel. de Bohun Comes Northampt. conſti/u- 
tutus fuit Admirallus ad partes Boreales 8 Martii 


anno 25 Ed. 3. & eodem tempore Hen. Dux Lan- 


caſt. conſtitutus fuit Admirallus ad partes Occiden- 


tales, & proximo ſequente anno in ejus loco Tho. de 3 


Bello-Campo Comes Warwicenſis. 


m Robertus de Ufford Comes Suffolciæ, quum © 


conſtitutus ſuiſſet Admirallus ad partes Boreales 8 
Mali, anno 18 Ed. 3. continuatus fuit Admirallus 
23 Feb. anno 20 Ed. 3. & Rich. l. Alani Comes 
Arund. qui conſtitutus Suiſſe Admirallus ad partes 
Occidentales 23 Feb. anno 19 Ed. 3. continuatus 
fuit Admirallus 23 Feb. anno 28 Ed. 3 

n Robertus Morley Baro de . fuit Ad- 
mirallus ad partes Boreales in anno 13 Ed. 3. & 


in anno 16 ejuſdem Regis per literas patentes conſti- 


tutus Capitaneus, & Admirallus ſingulorum por- 


tuum, & locorum per coſtram Maris verſus partes Bo- 


reales quamdiu c. T. R. apud Eltham 3 Aprilis. 


Et Johannes de monte Gomeri eodem tempore 


cenſtititus fuit Capitaneus, & Admirallus, Sc. tam 


Ruinque portuum, quam aliorum portuum, & loco- 


rum per coſtram maris verſus partes Occidentales, 
quamdiu, &c. T. R. apud Eltham 3 Aprilis. 


Walterus de Manney in anno 11 Ed. 3. fuit 3 |; 
Admirallus ad paries Boreales, ut conſtat, quod eo- _ 


dem anno idem Walter. Manney tam nuper conſtitu- 


tus Capitaneus & Admirallus, &c. Hugonem Ve- ? 
nables, & Michaelem Chylde conjunfim & divi- 
fim loco ſuo deputavit Sc. & Rex ibi confirmavit © 


T. R. apud Weſton. 5 Sept. 


Et eodem anno Barthol. de Burgherſh fuit Capi- ; 8 


laneus & Admirallus ad partes Occidentales, 


Rot. an. 25 Ed. i n Rot. an. 20 ) Ed. "Iv; u Rot. an. 
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16 Ed. 3. 1 part. paten. mem. 26. © Rot. an. 11 Ed. 33 


part. paten. mem. 3. 
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Or, Sea- Juriſdiction. 7 
r Johannes Normico conſtitutus fuit Capitaneus 


2 & Admirallus omnium portuum & locorum, Sc. 
9 1 partes Boreales, 2 Jan. anno 8 Ed. 3. Et Ro- 


gerus de Hengham conſtitutus fuit Capitaneus & 


1 'F Yale, Sc. tam way”. portuum, quam alio- 


rum portuum & locorum, 


And in the firſt Year of the ſame King's 


7 © Johannes Parbroun conſtitutus fuit Capitaneus & 


* Aamirallus, Sc. verſus partes Boreales, Per ipſum 


| © Regem & Conſilium 21 Aprilis. 


> 


b Ft Wares de Valoniis verſus partes Occidentales 
* endem die. | 


And theſe are thoſe Admirals, but not thoſe 


| only (as will hereafter appear) to whoſe office and 


power the Parent of Robert de Herle of the 35 of 


' Edward the Third, relateth in the Dantes ei ple- 


es: 


arts 
Ng, a Ny 
8 
es ER 


F nam tenore preſentium poteſtatem audiendi querelas 
| x ' omnium & ſingulorum de hiis que officium Admiralli 


. tangunt, & ee are in cauſis maritimis, & ju- 
e faciendi, &c. & omnia alia quæ ad officium 
Admiralli pertinent faciendi, Se c. prout in dittis 
literis. 

* Theſe had their Patents from the ſame King, 
as appeareth by their Patents themſelves in the 
Tower Rolls: Rex omnibus ad quos, Sc. ſalutem : 
Sciatis quod nos de fidelitate probatd, & circumſpe- 


Fione providd dilefti & fidelis noftri Rogeri de 


Hengham plenarie confidentes, conſtituimus "pſi 


Rogerum Capitaneum & Admirallum, Cc. 


And ſo had the laſt mention'd, conſtituted in 


the firſt Tear of his Reign: Rex omnibus ad quos, 


Sc. ſalutem. Sciatis quod nos de circumſpectione & 
fidelitate dilecti nobis Johannis Parbroun confidentes 


Rot. an. 8 Ed. z. 2 part. pat. .m. 5 | Rot. an. 1 Ed. 
3. 2 part. paten. m. 23. Rot. an. 7 Fd. 3. 2 part. paten. 
m. 5. Rot. an. 1 Ed. 3. 2 N paten. m. 55 


Co- 
4 


\ 
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conſtituimus ipſum Capitaneum & Admirallum, Se. 
T. R. apud Rock ſborough 2 die Ian. 
And by the ſame Patents they have poteſtatem 
caſtigandi, puniendi &c. Prout juſtum fuerit & hac- 


Fenus de ans Sc. 2 W 48 9 R. apud 3 


fingulis, c. 21 2 17 8 


Now to remove the firſt « benen it is plain N 7 
( hereby that this Office of the Admiral had not its 
beginning in Edward the Third's time, the Pa- 7 


tents themſelves all of them, as well theſe of the 


firſt year as the other, determining the Power 


thereby granted with prout juſtum fuerit, & hacte- 


nus Feri confuevit : ſo that it plainly appeareth by 
the words Hactenus conſuevit, that this had been a 
ſettled Office before the granting of this very Pa- | 
tent in the firſt year of Edward the Third: nor 
was this, and thoſe of his time the firſt Patents 
that determined the Admirals power, with a 


Prout juſtum fuerit, & hadtenus fieri conſuevit. 


t For in the 20th year of Edward the Second! 
find Robertus Leybourne conſtitutus furt Admirallus 
verſus partes Boreales : Et Nicholaus Kyrel verſus _ 
partes Occidentales anno 19 Ed. 2. both which Pa- 
rents conclude with the ſame words; prou, fuſtum W 


fuerit, & baftenus fieri conſuevit. 


In the 15th year of the fame King's Reign 1 
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Robertus Leybourne conſtitutus fuit Aumirallus na- 4 


vium Regis ſuper mari Occidentali, & Robertus 1 | 
Battalius, (alias mods) ae . ingulis portibus wa i wy 


„ 
- I IDNR 
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| Aurum. 


| others ſtyled and conſtituted by other titles. 


Then do 1 find ſome ſtyled- Admirals, and | , 


* Rot. an. 20 Fd. 2. paten. m. 15. Rot. an. 19 Ed. 2. 


1 
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Or, Sea-Furiſdifion. 9 
* As Jabs Athy ſtyled by the title of Capita- 
neus Navigii, in the roth year of Edward the 


Second. 


Et Nich. Kirel conſtitutus fuit Admiraltks Sc. 
verſus partes Occidentales. 

y And in the 35th year of Edward the F rſt, 
v. Symo de Monte acuto aſſignatus fuit Capita- 
neus & Gubernator Flotæ, Navium, &c. $82 
And in the year next preceding, v2. in the 
four and thirtieth year of Edward the Firſt, Ger- 
vaſius Alard conſtitutus fuit Capitaneus & Admi- 
rallus Flote, Nævium: Quinque Portuum, & alio- 
rum Portuum a portu Dover per Coſtram maris ver- 
ſus partes Occidentales, uſque in Cornubiam, alque 

totius Comitatus Cornubize. _ 

And Edwardus Charles verſus partes Boreales 
uſque ad villam de Berwick ſuper Tweed, & guf- 
dem ville. 

Johannes Bottetort conftitutus fuit Cuſtos regis 
portuum maritimorum verſus partes Boreales. 


d Willielmus Leybourne conſtitutus Capitaneus 


marinariorum, &c. Iden conſtitutus fuit Admi- 
rallus Anglie. 


- © Now though Mr. Lambard did think the de- 
ciſion of Maritime cauſes was not put out of the 
King's Houſe until Edward the Third's time, be- 


cauſe (as he faith) he found no mention of an Ad- 


miral before Richard the Second's time; yet doth 
it plainly appear by the beforementioned Patents, 
that there were ſeveral Admirals, even up unto 
the three and twentieth year of Edward the Firſt. 
Though ſome of them went aa _ title, 


x Rot. an. 10 Ed. 2. 1 | part. pat, m. 22. J Rot. an. 35 Ed. 
1. pat. m. 38. Kot. an. 34 Ed. 1. Jt: m. 21. 2 
an. 25 Ed. 1. 1 part. pat. m. 9. d Rot. an. 25 Ed. 
clauſ. endorſ. m. 18. © Rot. pat. 23 Ed. I, 2 part. par 
2nd. Archaion. tit. ADMIRAL, Pag 1 85 
| yet 
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yet had they the ſame Office, and the ſame 
power, which together with the prout hactenus 
conſuevit, wherewith the beforementioned Ad- 
mirals Patents are terminated and concluded, hath 
guided me further backwards, and led me to 


many others of more ancient times, that have ex- 


erciſed that Office under divers other titles, which 
bear the ſame ſignification, though not the ſame 
appellation; nor do theſe former titles (in my 
judgment) ſeem to carry any leſs power and au- 
thority under them, than doth the title of Admi- 
ral, or Capitaneus & Admirallus; but ſeem ra- 
ther to have conveyed unto the Admirals ſo ſtyled, 
which have ſucceeded in that Office, ſuch power 
and authority as they have ſince exerciſed and 


uſed. 5 


And here I ſhall ſet forth the Parties that for- 
merly bore this Office, and by what names and 
titles they bore the ſame, before the title of AG- 
miral was added thereunto. 
eln the two and twentieth. year of the 1 
King Edward the Firſt's Reign, Willielmus Ley- 
Bourne conſtitutus fuit Capilaneus nautarum & ma- 
rinellorum, Quinque portuum & membrorum eorun- 
dem. Et ſimiliter Jeſemuch Bayon Hiberniæ, 
Walliz, & omnium aliorum portuum & locorum 


in quibus naves & Battalli applicant infra regnum 
 & poteſtatem Regis, &c. atteſted by the King at 


Weſtminſter the ſeventh of June. 
© In the 48th year of Henry the Third, Tho. de 


Moleton conſtitutus fuit Cuſtos maris, portuum ma- 


ritimorum & maritimarum partium : And in the 


ſame Patent, the Barons and Bayliffs of the Cinque- 
Ports, and all others of or belonging unto the Ma- 


Rot. Vaſcoyn an. 22 Ed. m. 8. Rot. an. 48 H. 3. 


1 part. pat. m. 3. 
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Or, Sea- Turi ſdiction. 11 
ritime parts, are commanded to be attending, aid- 
ing and aſſiſting unto the ſaid Tho. tanquam cuſtadi 
maris, & maritimarum partium ; atteſted by the 
King at Canterbury, 8 | 

f In the 19th year of the ſame King's reign 
Hammon de Crevequor, & Wolleraudus Tutonick ba- 
buerunt cuſtodiam Quinque por tuum, cum caſtra maris 
a portu de Haſtings »ſque ad portum de la-Pool, 
Sc. And their Patent is atteſted by the King at 
Canterbury the 1oth of February. „ 

8 In the ꝗth year of his reign Richardus Angil- 
lan conſtitutus fuit Cuſtos marine reg. Norfolciæ, 
Suffolciæ, cum omnibus pertinentiis ſuis : ſc. Ere- 
well, Grefore, Dunwitch, Gernemouth, and Lynne. 
And the King in their Patents doth command all 


men belonging unto theſe Coaſts, to be attendant 


and obedient unto them in all things thereunto be- 
longing. The Patent runneth in theſe general 


words: Rex omnibus de coſtra maris Norfolciæ & 


Suffolciæ, ſalutem: Sciatis quod conceſſimus Richardo 
Aguillan marinam noſtram Norffolciæ & Suffolciæ, 
cum omnibus pertinentiis ſuis : ſc. Erewell, Ore- 


ford, Dunwich, Gernmouth, & Linn, Cuſtodiend. 


quamdiu nobis placuerit; & ideo vobis mandamus 
quod ei in omnibus, que ad dictam marinam perti- 
nent, intendentes ſitis & reſpondentes. T. R. apud 


MWeſtmonaſt. 3 die Octobris. 
u In the ſame year commi/ſit Johanni filio Ro- 


berti & Ohoeli de Inſuld, partes & marinam Com. 
Northumbriæ cuſtodiend. quamdiu Domino Regi pla- 


cuerit; & mandatum eft Vicecomiti Northumbriæ, 


quod proclamari faciat per totam Ballivam ſuam, 
quod omnes eis in omnibus que ad prædictas partes 


 & marinam pertinent, intendentes ſint, & reſpon- 
denles. T. R. 26 Aprilis. 


f Rot. an. 19 H. z. pat. m. 14. & Rot. an. 9 H: g. 
2 part. Pat. m. 9. Kot. an. eod. H. 3. clauf. pat. m. 15. 


i In 
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i In his eighth year commiſit Johann de Baoſis 
marinam ſuam de Cornub. & Devon, cuſtodiend. 
 quamdiu ei placuerit. Et mandatum eſt omnibus per co- 


ſtram maris, Cornub. & Devon. quòd ei in omnibus 


que ad marinam illam pertinent intendentes ſint, & re- 
ſpondentes. T. R. apud Lond. 7 die Septembris. 


k Eodem modo ſcribitur omnibus de coſtra Dor- 
ceſt. pro Radulpho de Germam, qui illarum par- 
tium marinam babuit. | 

| Richardus de Lucy dicitur habuiſſe marinam 
Angliæ 29 Auguſti. 1 48 

So that it appeareth that thoſe that bore this 
Office of the Admiral, before that title was uſed, 


were ſometimes called Capitanei Navigii, in ref- 


pect of the great power they had over all manner 


of Shipping: for aao7v, navigium, with the French, 
Toute forte de navire; with the Italian, navilo, 
vaſſelle; with the German, ein jede gattung eines 
ſchiffs; with the Spaniard, nave del navio, is 


omne genus nadium quo navigamus, what fort 
of ſhip ſoever wherewith we fail. Navigium 


eſt genus continens naves, rates, & ceteras ſpecies 


quibus ad navigationem utimur, faith Spieg. And 
thus ſhall we find the word uſed whereſoever we 


read it: Jamque qui edificare velint Fabros & Ar- 


chitectos advocent ; Qui navigia mari concredere, 


gubernandi peritos qui bella moliri, armorum & mi- 
litiæ gnaros; &, ne ſingula proſeguar, ei ſtudio 


quod quis agere velit, conſultiſimum rettorem adhi- 
beat; m Cicer. de Nat. Deorum. So general is 
the word for all manner of Shipping, that it is in 
that regard uſed for Navigation it ſelf: Sumitur 


tam pro navigatione ipſa, quam navi quacungue, c 
faith Oldendorp. And ſo it is uſed ſometimes in 


i Rot. an. 8 H. 3. 3 part. pat. m. 3. k Rot. an. eod. & 


| eod. loco. | 2 part. pat. & m. eod. an. m Cic. de Nat. 


Deor. lib. 2. F. de verb. oblig. I. qui Rome, J 1. 
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Or, Sca- Furiſdictin. 13 
the Civil Law: Aliis mercibus emptis & in navem 
miſſis, ipſe in Syriam per navigium proficiſcatur. . 
Sometimes they were called Capitanei & Gu. 
bernatores Flotarum, Navium, in regard of their 
employment, in ordering and ruling of the King's 
Fleet, employed either againſt an Enemy actively, 
or for the defence of the Kingdom whenſoever di- 
ſturbed by an Enemy; and for his power in ga- 
thering together of whatſoever Ships he thought 
fitting for raiſing of Navies, or ſupply of the De- 
fects of thoſe formerly raiſed, and the like. 
Sometimes they were called Cuſtodes Maritima- 
rum partium, for that it was his office and duty to 
ſee all the maritime parts and borders of the Sea 
ſufficiently provided of all things needful and ne- 
ceſſary for the defence of the Nation againſt a fo- 
reign Enemy; and fo likewiſe furniſhed with all 
manner of neceſſary proviſions, for the entertain- 
ment of our own Ships, and Mariners, and relief 
of the King's Friends which ſhould touch there in 
diſtreſs, that his Subjects might receive the like 
upon the like occaſion. 1125 Fr 
- Sometime Capitanei Nautarum & marine!lorum, 
for the power that they had over all the ſea-faring 
men, in ordering them, and deciding differences 
which ſhould fall out amongſt them, or between 
them and others with whom they dealt, or had to 
do: And as a Captain and Commander ought not 
to ſuffer them to wrong any, nor to be wronged 
Sometimes Cuſtodes maris & maritimarum par- 
tium, in regard they were to ſee to the furniſhing 
of the King's Ships at Sea, with Men, Victual, 
Tackle, Furniture and Ammunition; ſometimes 
adding to the ſtrength of the Navy, by furniſhing 
out more Ships from the Ports to the Sea, ready 
provided with neceſſaries, ſuch as they found fit- 
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14 The Maritime Dicevlogie; 
ing for that ſervice ; and ſometimes withdrawing, 
or (if preſent in the Navy) diſcharging others as 
occaſion required. And as well to ſee to the or- 
dering buſineſs upon the ſea, as upon the Coaſts 
and Borders of the ſea. 

Sometimes they were ſtyled Cuſtodes marine 


Regis, in reſpect they had the keeping, ordering, 


ruling and diſpoſing of all Maritime buſineſs, and 
Sea affairs, which belonged unto the King him- 


ſelf, and concerned his Kingdom's general good, 
or his Subjects particular benefit and quiet, either 


amongſt themſelves, or with Foreigners. 

Which Title, as it was the firſt, I find born by 
the chief Officers for the ruling and ordering all 
Maritime affairs, within ſuch limits as were aſ- 
ſigned them by the King: ſo I conceive it com- 
prehends as much power as the title of Admiral; 


and either of theſe as much as any of the reſt, and 


indeed as much as all the reſt: And yet I con- 
ceive too, that any one of the reſt intentionally, 
and as it was uſed, comprehended as much as 
either of theſe : Bur 1 hall 


the power, authority, or juriſdiction of any of 


theſe Officers was (which doubtleſs was the ſame) 


but ſhall defer that to another head more proper 


for the debate. 


I have here, fo far as my line would reach, and 


my ſmall {kill in records direct and guide me, fol- 
lined the antiquity of theſe higheſt Sea- officers, 


wherein, without doubt, I have in my way miſs'd 
many things that might have been pertinent to that 
I aim at: Yet have I (as I conceive) by records 


diſcovered a continued imployment of ſuch Of- 


ficers, without any intermiſſion, or ceſſation at all 
of that Office, even from the latter end of King 


Edward the Third's time, up to the eighth year 


of * Henry the Third: and ſo J have hitherto 
argued 


— 


not here diſpute what 


Or, Sea- Juri ſdiction. * 


1 argued the antiquity of the Juriſdiction, from the 
antiquity of the Officer. What this Juriſdiction 
anciently was, will hereafter be diſputed; in which 
daifpute the antiquity of the Admiralty will be fur- 


ther diſcovered. 


9 F 
Wat theſe high Officers and Admirals, or 

' Keepers of the Seas, Sea-coafts and Ports, had 
like power and authority in them, and over 
them, as the Keepers and Governors of Land- 


. Provinces had over them; and had their Ma- 
ritime Laws for guidance of their Furiſdic- 


tion, both Civil and Criminal, as well as the 


bt ber had their Land Laws for the guidance 
of theirs. 3 1 8 


Ak next thing I obſerve, is that the pre- 


3 ceding Officers, which this [prout hactenus] 
led me unto, are moſt of them rendred unto us 

under the titles of Cyſtodes : As Cuſtos maritima- 
rum partium; Cuſtos maris & maritimarum par- 
tium; Cuſtos Portuum cum coftrd maris; Cuſtos 
marinæ, Cuſtos portuum & marine : moſt of which 
Officers ſo ſtyled, which I had formerly met with 
amongſt the Records of the Tower, I met with 
again in Mr, Selden's book de Dominio maris, 
quoted out of the ſame Records; who from 
> thence, and fome other good and found reaſons 
there expreſs'd, inferreth Quod aperte conſtat Reges 


Alngliæ prafectos conſtituere ſolitos, qui mare An- 


- a De dominio maris, lib. 2 c. 14. ubi citat. rot, pat. 6 Johan. 


= Reg. m. 8. & pat. 8 H. z. part. 1. m. 3 & 4. clauſ. ꝙ Hen. z. 
m. 15. pat. 9 Hen 3. part 2. m. 9. 


glicauum 


16 g The Maritime Diczbyie ; 
kaum cilſtodirent, ſeu eius cuſtodes efſent, five 


Efelli, non aliter ac Provinciæ cujuſcunque terre. 


Aris. They were to be keepers of the Seas in ſuch 


wiſe, as others were of every Land Province. 
Primò autem (ſaith he) mari, maritime, & marine 


(idgue ubi his vocibus, non regio ſolùm maritima, 
fed ipſe etiam Oceanus Britannicus plant continetur 


(quod non ſemper fieri fatemur ) praficiebantur ui 
tuerentur & cuſtodirent nomine cuſtodum (ut inter- 
dum) navium, frequentius vero maritime ſenſu jam 
diFo.. > To which he addeth another further rea- 


on, and faith, that primaria Comitiorum Parlia- 


mentariorum ratio anno Regis Edvardi tertii decimo 


guerto, eſt; de treter ſur la guard de la pres de la 
Terve, de la marche & Eſcoce, & de la mier: ut 
trattaretur de cuſtodia pacis terre, & limitis Scotici, 


 &'maris: from whence he obſerveth, Quod non 


alia tutels maris quam telluris ſeu terreſtris 00 
inciæ habebatur ratio. 
And he gathereth further ex tabulis ejuſdem regis 
Parliamentariis, ſeu conſultationibus ordinum regni, 
as he faith, held upon the fame matter, t dum de 
4a ta faufegard de la terre, ſen cuſtodia ſeu tutela tellu- 
ris frurinſule, & de la ſaufegard de la mere, ſeu 
de cuſtodid maris conſilium pariter ineunt, tam hujus 
dominium, quam illius ad regem ſuum pertinere, d 
xajoribus edofti manifeſtd teftari videantur. : 
For (faith he) non de claſſe ſolum aguat, qud 
boſti bus per mare reſiſter᷑tur, ſed de ip ſo mari tuen- 
do, @que ac de tuteld inſulæ, adeogue de jure in utro- 
que regis avito defeudendo, where he maketh two di- 
ſtinct Dominions of the Land and Sea, and the 
ancient right of either of them, to be defended 


and Kept ; ; and there ſets forth diyers who had the 


- b Fodem cap. ubi citat. Rot, Parl. an. 14 Fd. 3. art. 2. 
8 © Bodem cap. ubi cit. Rot. Parl. 13 Ed. 3 bart 1. art. 6. 9 & 
11. & Rot. Parl. 20 Ed. 3. art. 21. 
defending 
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| defending and keeping thereof in the ſecond of 
| Richard "the Second, and in the time of the three 
| Henries ſucceeding him, with many other things 
chere worth noting and obſerving. 

He obſerves further in the ſame Chapter the 
common and received acceptance of this term 
Cuſtos amongſt the Engliſh in other Governments, 
both of this Land, and other Iſlands, and even at 
that time when the name or term of Cuſtos maris 
was moſt frequently uſed ; and he inſtanceth in the 
Governors of Ireland in the time of King John and 
Edward the Third, who were then ſeverally ſtyled 
Cuſtos Hiberniæ. by 
He inſtanceth likewiſe in John Duke of Bed- 
ford, and Humphry Duke of Glocefter, who had, 
one at one Time, and another at another, the Go- 
verament of England, when King Henry the Fifth 


was abſent in France, who were called C uſtodes 
” Anglie, quod (ſaith he) tum in hiſtoriis, tum in 


tabulis publicis ſæpiſſimè occurrit, 

And hkewiſe in f Arthur Prince of Wales, who 
was made Cuſtos Anglie, when King Henry the Se- 
venth was gone out of England, 

And in Peter Gaveſton, who was Cuſtos Angliæ, 
Edward the Second being buſied in France. And 
alſo in the Governors of s the Illes of Fer/ey and 


= Guernſey, who of antient Times were Cuſtodes of 
= thoſe Iflands, as they are now called Gubernatores, 
Cuſtodes, and Capitanei. 


And ſeeing it is ſo, how can it be (ſaith he) that 


we ſhould not think that our Anceſtors uſed under 
the ſame notion or term of Cuſtos & cuſtodia, the 
12 Cuſtedes Maris, and the Cuſtodes Inſalæ, Se. Wed 


4 Fod. cap. ubi cit. Rot. Cart. 2. Jo. R. in dorſ. & Rot. pat. 


17 Jo. © Edd. cap. ubi cit. Th. Walling. an. 14. rot, &c. Rot. 
Parl. 8 H. 5. f Rot. pat. 8 Hen. 7. or: B Idid. 
ex rot. pat. 3. Hen. 3. | 


— 2 
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cum ita fit, quomodo fieri poteſt ut non eadem no- 
tioue vocabuli Cuſtodis & Cuſtodiæ mejores noſtros 
uſos efſe exiſtimemus in Cuſtodis & Cuſtodiæ maris 
nomine, quad in Cuſtodia Inſulz, & ceteris jam 
dictis dignitatibus uti ſolebant © ſc, in hiſce omnibus 
dominium imperiumque ſingulare præſicientis apertiſſi- 
me ita ſignatur includiturque, adeo ut non magis au- 
thoritas in per ſonam que preficitur, quam rei cuſto- 
diendæ dominium nomine hoc plane innuatur. 

If then there were Cuſtodes Maris, Marinæ, 
Portuum, & Maritimarum partium, and that in 
ſuch manner as of a Land Prince, ucn aliter ac 


provincie cujuſcunque terreſtris ; Then will it ne- 


ceſſarily follow that if a Prince, that ever was ci- 
vilized by the dominion and rule of a Civil Gover- 
nor or Governors (tor by ſuch means and no other 
are all Nations, Princes, Iflands, and the like be- 
come civilized and ordered) could not ſo continue 
civilized and ordered without Rules and Laws for 
every man's demeanour to be gutted by; _ 
That the Seas, having anciently been uſed for 
Maritime affairs, for free and peaceable Traffique, 


and Commerce, one Nation with another which 


be friends, at unity, and in concord; and for Mar- 
tial Fleets and Navics for the defence of every 
Kingdom againſt an Enemy: And fo antiently un- 
der the dominion of Civil Princes (as under their 
Dominion and Government of a Civil Land Pro- 
vince) muſt neceſſarily have had ſettled and known 
Laws, ſuited and fitted for ſuch their Dominion 
and Government, which could be no other than 
the Maritime Laws ſo agreeable unto Sea-affairs, 
and ſo commonly and antiently accepted, and 
agreed unto by moſt Nations and Kingdoms, 
which have had ſuch free Traffique and peaceable 
Commerce upon, and by them, one with another, 
to guide and direct theſe Cuſtodes in the miniſtring 
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Or, Sea- Turiſcdiction. 19 
of Juſtice in Sea- buſineſſes, as well as the Gover- 
nors of Land Provinces have had their Land Laws 
for the miniſtring Juſtice in Land-affairs. Hence 
Spelman in his Gloſſary, having reckoned up all 
the Admirals from the eighth year of Henry the 
Third, unto the 16th Year of King James, faith, 
Nos de munere caduco aut extraordinario non agimus, 
at de ſummo ſtationarioque magiſtratu, qui univerſe 
marine reipublice pree/t, ſuogue foro & ampliſſima 


Juriſdictiene tam in cauſis civilibus judicandis, quam 


in claſſe Regid gubernandd infignitur. ® And further 
faith that we had the name of this Magiſtracy, viz. 


Cuſtos Maris, Marine, & Maritimarum partium 


from the Romans, as may be gathered from i Cicero 
in Epiſtol. ad Attic. ubi ait; vult me Pompeius eſſe 
guem tota hec maritima ora habeat eTioKoTOn, i. e. 


© ſpeculatorem & cuſtodem, 


G Spelm. ead. pag. ſcil. 16. i Cicer. Ep. ad Attic. lib. 


CHAP. III 


7 be Hoang of Sea-Laws, and the Further 
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Antiquity of Admirals, and their Furiſdiction 
_ thence argued, 


Vhonyſeus aſeribeth the firſt * of Sea- 
laws to the Phenicians, b Pliny to the Car- 
 thaginians ; but, according to the oblcrvation of 
- molt Authors out of moſt ancient Monuments, our 
| Sea-laws have had their N42 and original 
from the Iſland Rhode. Rhodiæ leges navalium 


« Dion. de Graccebls.. Fin. Ub. 7. Naturals Eibe 
Rhodiz leges diſtinct. | | | hag 


C2 comme. 
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commerciorum, ſunt ab Inſula Rhodiæ cognominate, 
in qua antiquitus mercatorum uſus fuit : an Ifland 
ſituate in the Carpathian Sea, part of the Mediterra- 
nean, which being but a ſmall Ifland, but yet very 
populous, the Inhabitants, yea the very Indwellers 
thereof choſe rather to live by water than by the 
air, and to ſeek their ſubſiſtence; and provide for 
their ſuſtenance by conſtant ſayling, and continued 
navigation; by which means they encreaſed their 
ſtrength, and augmented their power at Sea, to 


the terrour of all their Enemies, the hinderers of 


their Traffique, and quelling of all Pirats the di- 
ſturbers of their peace, They multiplyed their 
riches with an infinite increaſe, and advanced their 
wealth to the very height. * And theſe principal 
ground-works being laid, and chief foundation 
ſettled, that which makes principally to the pur- 
ſe in hand, they grew ſo exquiſite in their Na- 


vigation, ſo ſkilfull and cunning in their Traffique, 


and ſo expert in the diſcipline of both, that as time 
now required, they framed Edicts to be inſtituted, 
decreed, and publiſhed, to be eſtabliſhed and ob- 


ſerved for Laws, for the guidance of all men ac- 


cording to the moſt exact rules of equity in all 
manner of Sea- buſineſſes; inſomuch that all Cities 


and Nations near unto them, therein ſought Know- 
| ledge of them; and to the further encreaſe of their 
riches, by a ready and willing tribute, ſtill ex- 
changed wealth for wiſdom, and thought not that 


they paid any what too dear for the gain of fuch 
knowledge, and to be directed in the rules of ſuch 


Diſcipline and Laws as might ſettle ſuch a conſtant 
determination of every man's juſt right at all times, 
in all manner of Traffique, Trading and Employ- 
ment, upon and by the ſeas, as the Iſlanders had : 
e Gell. lib, 7. cap. 3. 4 Strabo Geograph. lib. 1. 2. 10 5 


cap. 14. 
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Or, Sea- Furiſdiction. 21 


which Laws and Diſcipline did afterwards ſpread 
3 to further Nations, and the very Empcrours of 


= Rome did ſucceſſively refer all ſeafaring Debates 


oY and Controverſies to the Decrees, Determinations, 
2 | and Judgments of the Rhodian Law. * Leges 


© nauticas dicimus quas Rhodii condiderunt; quorum 


© diſciplinam navalem, &, ut Strabo ait, tuvouiay ad- 
mirabilem, omnes populi libenter, etiam Romanus 


© ſequebatur. * And Eudemon Nicomedienſis making 
his complaint to Antoninus, thus: Kue Backed 
8 *Avrovive,vau@ga yiov @0y,0xTES EV Th Tra dinoToynuty 
e rd Supociuv TAY Tas Kd vyooug oinxv' wy : 
Domine Imperator Antonine, naufragium in Italia 
 facientes, direpti ſumus d Publicanis Cyclades In- 


it alas Habitantibus. Antoninus anſwereth thus: 


Eyw pry T5 nous KVer©" dd vouTGr The gad. 76 


vet 10 Poi KeLvec0 w © "P VOUTIAW, Sc. 180 ds & Ur 
x9} gerales "Avyuros Exgiver. Ego quidem mundi 


dominus : Lex autem maris. Lege id Rhodit, que 
de rebus nauticis preſcripta eſt, judicetur, &c. Hee 
idem gucque Divus Auguſtus judicavit. Yet be 


there ſeveral other titles in the body of the Civil 
Law, which fer forth ſeveral Decrees and Laws 


particular to the Seas, and ſea-faring matters to be 


£] obſerved : And Ulp:an, a Father of the Law, hav- 


ing ſet down ſome of them, gives his reaſon why 


g they ſhould be preciſely kept and obſerved: ; Dig 


; © atlwog, 


- (faith he) ad ſummam rem publicam navium exerci- 
lium pertinet, Theſc Rhodian Laws, what of them 
arc left and inſerted in the Pandects, and their de- 
fects being ſupplyed by the Code, and novel Con- 
ſtitutions, and their Rents repaired. by the fair Ap- 
> plications and candid Expoſitions of the old Ko- 
72 ; man Lawyers, and other authentick Authors, 


Which have ſince wrote of matters of that nature, 
© F. ad leg. Rhod, in princ, F. ad leg. Rhod, I. 9. 


<2 | ſtill 


22 The Maritime Dicæologie; 


ſtill give the rule and guidance to all ſeafaring buſi- 
neſs, of what nature ſoever, throughout all, or 
well nigh all Europe, and have never been oppoſed, 


obſtructed, or interrupted, but by ſuch as leaſt 


underſtood them. 

s And theſe ſeverally had their original from 
that Iſland of ſeafaring men, though they have 
been, by ſucceſſive obſervations, collected and ga- 
thcred together, as moſt Juſt and equal for the de- 
termination of every man's juſt due and right in all 
their Maritime affairs, whether they concerned 
complaints, offences Criminal or Civil, Sales or 
Aſſecurations of Ships, Accounts, Covenants, or 
Contracts by Charter-party or or herwife, Exchan- 
ges, Freights, Hircs, or Money lent upon caſualty 


or hazard at fea, Cauſes of Reprizals, Letters of 


Marque, or concerning lading or unlading, and 


whatioever other things elſe among ſcafaring men, 
either of one or ſeveral Iſlands or Nations, done or 


to be done, either on or at the ſea, concerning 
Sea trade. 


Now who mall be imagined to have the ſu· 


preme governance and power over theſe ſeafaring 
men, and the cognizance of their Maritime cau 
to judge them according to theſe Sea- laws e 5 
bliſhed | amongſt them, and July to put the 
execution? 
Certainly theſe Laws were hatcht of order, and 
could not be bred up to diſorder: Seamen ſurely 


had amongſt them a ſupreme Governor, one or 


ſome that ſwayed and ruled the reſt in the compo- 


ſure of them; and ſo mult they neceſſarily have 
in the diſpenſing of them, and adminiſtring juſtice | 


according to them. 


5 Conſtat ex legibus ipſis Rhodiis & aliis ex corpore juris 3 
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7 Or, Sea- Furiſdiftion, 23 
Noa I hope it will not be ſaid that the mari- 
time and ſeafaring men contrived and made Laws 
„ amongſt themſclves, which concerned themſelves, 


ſt their Traffique, and Trade; and when they had 

daone, gave them over into the Land- mens hands 
n © (which could not poſſibly underſtand the grounds 
e and depth of them) with a power to put them in 
execution, and ſo give others a power over them- 
. — ſelves, which before had nothing to do with them. 
!t If they would fo have done which no Man will 


} Judge) yet it is not to be believed, that in this 
r Illand of Rhodes they could, which conlifted Tenes 
r rally of ſeafaring men. 

Who ſhould then be fit to be chiefeſt in ma- 
y naging theſe Laws, but ſuch a one as had chiefly a 
f hand, and was moſt dexterous in making of them : 
d ſo that I doubt not, but that we may boldly ſay 


and conclude, that as theſe Laws were compoſed, 
r gathered, and collected by maritime and ſeafaring 


g men, ſo were they put in execution by the princi- 
pal Governor and Ruler of them: and fo had they 
both birth and growth under the juriſdiction, rule, 
9 and governance 'of the chief Captain, Commander 
and Governor over all theſe ſeafaring men and 
mipping. And as Cauſes encreaſed and multi- 
n . c ſo did the Laws, according to the nature cf 
the Cauſes; and as the Cauſes varied, ſo did the 
4 Lins untill they required the conſtant and con- 


1 0 rieual ſtudy of ſuch as were to judge by them. 
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CHAP. IV. 


OF the Laws of Oleron, and the Antiquity of 


the Admiralty argued and inferred from the 
introduction of them into England. 


beginning, and the government by them, 
prang from the Iſland Rhodes upon the Mediterra— 
nean Sea; ſo other Sea-laws there are extant, 
which had their beginning from an Iſland upon 
the great Ocean, and it is called O/eron, ſituate 
on the ſea-coaſt of France againſt the mouth of 
Charant, and the Mares, nigh St. Martins, and 
not farre from the entry of * Garunana. 

This Ifland likewiſe conſiſting altogether of 
ſkilfull and experienced men, as did the other, 
could no more ſubſiſt or proceed happily and 
proſperouſly in their maritime affairs than could 
the other, withour ſuch government as the other 
Had. 

And they being not t altogether ignorant of the 
Nhodian Laws, nor yet very perfect i in them, and 
other. new differences and controverſies ariſing and 
ſupervening, which they could not judge or de- 
termine by the Khodian Laws, they obſerved cer- 
tain other Rules and Cuſtoms together- with thoſe 

Laws, whereby they decided ſuch differences, and 
determined ſuch debates, as fell out and happencd 

amongſt them. 

Which Rules and Cuſtoms King Richard the 
Firſt, in his return from the Holy- Land (having 
then the Power and Government over that Iſland 


Well wood in precem. 
= of 


8 theſe Sea-laws before mentioned had their 
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Or, Sen- Furiſdictiun. 25 
of Oleron) cauſed to be interpreted, ſettled, and 
publiſhed for Laws there; and having fo ſettled 


them there, and aftcrwards coming into England 
(if we ſhall ſti}! doutt of the acceptance and ſettle- 


ment of the Khoazan Laws here, at or before that 


time) yet let us not make any queſtion but that he 
brought thoſe Laws of Oleron hither with him, and 
here TJettled and declared them for Laws, for the 
rule and government of his maritime Subjects, and 
doing juſtice amongſt all people of what Nation 
loever, according to thoie Laws, as will plainly 
appear out of the Roll of the Articles, upon which 
the King's Juices in Edward the Third's time 
were to adviſe: where it is ſaid thus; 

Item ad finem quod reſumaiur et continuetur ad 
ſubditorum proſecutionem forma procedendi quondain 
crainata et inchoata per avum domini ware Regis, 
et ejus Conſilium ad retiuenaum et conſervandum an- 
tiquam ſuperioritalem maris Angliæ, et nos ic. 

Aamiralitatis in ecdem quoad corrigeidum, inter- 
pretandum, declarandum, et conſervajidum le Zes, 
ftatuta per ejus anteceſſcres Angiiz Aeges, audi, 
ordinata ad conſervanaum pacem et jrjtitiom inter 
omnes gentes nationis cujuſcungie per more Ang 
trauſcuntes, et cegneſceudum ſuper omnibus in con- 
trarium attempiatis in ecdem, et ad pun en 4e. 
linguentes, et dana palſis ſolisfacienaum: Pug 
garden /eges ci feaiuta per Demi nat Micha T9 im, 
guc nac Regem Angliæ, 71 reaitu juo d terra 
ſaucta, cer: ecia Arne, faber prctg! a, 531 : Infulg 
Olcron publicata, et ueminala in Gaiiica 1 lin guad la 


Icy Olcron. 
Hence as it appears that King Richard inter- 


preted, declared, ard publ. ſhed cheſe Laws called 


the Laws of Oleron, in that Iand ; fo dothit 


b Rot. de artic. Japor e Jul iciarlis Domini Regis ſunt 
£oR:utcnd!, an. 12 Ed. 3 


5 Plainly 


4 


26 The Maritime Dicaciogie ; 


ra appear that he ordained and eftabliſhe> 


them here, by theſe Words: Ad conſervandum le- 
ges et flatuta per ejus anteceſſor es Angliz Reges du- 
cum ordinata: per ejus, i. e. avi ſui, prius nomi- 
v1; by his predeceſſors; z and it doth plainly ap- 

rear by that in the cloſe, that Richard the Firſt 
wilt neccilarily be one of them. And hence 
ikewiſe ic doth appear, that with the ſettlement 
b theſe Laws, there was likewiſe a ſettlement of 2 


8 of proceeding according to thoſe Laws: for 


faith this Record iꝝ prin. A f nem quod reſumatur 
et continuetur ad ſubiitorum proſecutionem forma 

-ocedenat quonaam ordinata et inchoata per avim, 
c. hoc eſt & incheata reſumi, Sc. which muſt be 
me conſtruction, as the words following make ir 
plain, which are ad retinendum et conſervandum : 
for relaining and conſerving denote ſomething to 
be retained and preſcrved that was before. Now 


for the publiſhing and ſettling theſe Laws, and 


ordaining a form of proceedings 1 in the proſecution . 


_ of them in Richard the Firſt's time, I conceive [ 
may fafely conclude an Admiral and Admiralty 
3 to have been ſettled before, and continued 


at the ſame time, unto which he added ſome more 


exact proceedings, together with theſe- Laws of 
eren, as ſeveral Statutes are daily added, either 
in afirmance, or correction of the Common Law; 
406 my reaton is becauſe theſe Laws (without the 
Rhodian Laws, and thole other Laws made in 
ſupplement of them) are in no wiſe a compkte 
Law for the guidance and direction of an Ad- 
miralty Court. And it may further appear, that 
to the ſettlement of theſe Laws, this King him- 
elf added Ordinances ef the Admuiralty : one of 


which I ſhall here ſet down, which he made at 
 Grymebie. The Words follow. lem * ſeit en 


© LD, 70 Aim. P17. 28. ; 
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Or, Sea- Juriſdiction. 47 
quis de nefs, qui ſont arreſtees pour le fervice du 
Roy, ou pour autre Raiſonable cauſe per les officiers 
du Roy, ou de Padmiral, et debriſent Parreſt, et per 
les quelles avantdiftes nefs ſont amenex et retainer 
les mariners qui font ordinez pour la ſervice du Roy; 
et fi Retraient, et en cas que homme ſoit endite qui la 


ebruſe Parreſt en ja nef arreſtee pour le ſervice du 
Roy, et de ce ſoit convicte, per xii. il perdra fa nef 
Ss il u' a grace du Roy, ou du hault Admiral, Et pour 
ce quil a eſte pluſſeurs forz aebatu en Angleterre pours 
les arreſtees des nefs quant le Roy amande ſergeants 
d' armes, ou autre miniſiris pour arreſter nefs al 
oeps du Roy, et les Seignieurs des nefs font venuz 
devant Padmiral et allegment que leurs nefs neſtorent 
mye arreſtees ordonne eſtoit ou temps du Roy Richard 
le primer, a Grymsbie per advys de pluſ.a;rs Seig- 
neurs dn Royalme, que quant nefs ſeront arreſtees pour 
fervice du Koy, que le Roy eſcripra par ſes lettres pa- 
tentes a P admiral d' arreſter les nefs plus ou moins 
a la voulente du Roy et ſelon ce quil a beſong, et 
PF adirel eſcrivera q ſes lieutenants de faire de re 
P execucien, et la cauſe eſtoit pour ce que Þ admiral 
et ſes lieutenants ſont de record, et puis Þ admiral! 
eſcripra au Roy ou au chancelier d' Angleterre les 


noms des nefs ainſi arreſtees aſſemblement avec les 


nems ce ſeigneurs et maiſtres dicelles, et en tel cas le 
ſeigneur de la nef ne le maſtre ne viendront pas d dire 
que la nef neſtoit mye arreſtee ne a ce ne ſeront oyz, 

The tame ordinance being ſet forth in another 
ancient French copy of Articles, wherein divers 


other Ordinances were likewiſe ſet forth, was by 
one Rovghton tranſlated into Latin in theſe words, 


viz, Item * inquirendum de omnibus navibus qua ad 
ferviendum Domino Regi ſuper mari arreſtatæ fuc- 
rint, et poſtea Domini poſſeſſores ſive magiſtri dolo 


« Lib. nig. Adm. artic. 39. rag. 157. 
. | &/ 


— 
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& fraude a ſervitio bujuſmodi ſe ſubtraxerint in de- 
ceptionem Domini Regis. Pæna. Qui ſi inde poſtea 
indictati fuerint, & convitti, ſuper hoc naves ſue 
Domino Regi foris fafiz per ordinationem Domini 
Regis Richardi primi; & fi Domini, poſſeſſores vel 
magiſtri huju{modi inde coram Domino Rege & Can- 
cellario ſuo per aliquas allegationes ſe aut naves hu- 
uſmodi excuſare voluerint, fi Admirallus vel locum- 
tenentes ſui per literas ſuas patentes de arreſto hu- 
juſmodi facto fidem fecerint pleniorem, domini poſſe/- 
ſores, aut magiſtri preditt nullo modo audiri de- 
beant, ſeu eis fidem quovis modo adhiberi, eo quod 
Admirallus & locum-tenentes ſui ſunt de® records. 
This obſervation may very well be gathered 
from theſe Records that Richard the Firſt did 
(doubtleſs) ſettle ſome things in this Juriſdiction, 
and preſerved it during his time : And I may ob- 
_ {ſerve further, that the ſame were continued in the 
time of King John, who likewiſe added Ordi- 
nances unto the ſaid Laws, as may likewiſe appear 
by the antient Articles of Enquiry adjoyned unto the 
antient Statutes of the Admiralty, in one of which 
I find it thus expreſt. [tem f foit enquis de gar- 
dains de ports & bailliffs de aves qui levent cou- 
ſtumes de nouvel & prenaent oultra genſes couſtumes 
& amerciamens pour quoy marchants & mariners ſe 
retraient au pais de venir avec leurs merchandiſes ſe 


aucun gardain de port ou baillif deave eſt indite quil 


a alleve novelle couftume pour ſon ſingulier proufht, ou 
pour le prouffit ae ſon Seigneur, & de ce eft convicle, 
il aura l empriſounement de demy an, & le Seigneur 


fera fin au Roy ou d Admiral, & Combien que gent2 


4 Angleterre ont meſtier ae vendre de ſes marchan- 
diſes pour ſes vitailles & pour ſes . & /es 


© Obſ. quod. curia admiralitatis eſt curia cujus e act & jnaQtita 
ſunt de recordo. Lib. nig. Admir, pag. 31. 5 
Fn, Os gardains 


N 


CEC“ 
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conſeil, & ordonna que nul marchant pateroit cou- 
ſtume de merchandiſes qui neſtoient mye vendues, mais 


die ceulx qui eſtoient vendues comment quilz ſoient mis 
a terre & ſaucun bailliff face encontre il aura Pem- 
pri ſonntment d'un demy an, & ſoite oſte de ſon office 
pour tous temps & fera fin au Roy detant commeil a 


dainſi malement pris. 


. 64 z . bY * 


And by Roughtor*s Latin Tranflation out of 
the other antient Articles of Enquiry I find it thus 


ſet forth, viz, Item s Inquir. de portuum cilſto- 


Abus ſive aquæ ballivis, qui clamant ſive incipiunt 
de novo novas cuſtumas pro commodo ſuo proprio ſi9e 
dominorum ſuorum, unde naves, & mercatores, por- 


= tus & loca hijuſmodi, una cum merchandiſis relin- 


 quunt damno & jacturd utilitatis Reipublice. Pena. 
Qi vero Cuſtodes five Ballivi fi indictati fuerint ſu- 

per hoc & convitti, impriſonamentum dimidii ann? 
habebunt : finem nibilominus Domino Regi facturi 
ad valentiam in hoc caſu percepti, ei qui hujuſmod: 


l uſui ſuo proprio convertatur praceptis, Sin au- 
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tem ad uſum dominorum ſuorum pervenerit, impri- 

ſonamentum dimidii anni, ut prefertur, ſubibunt, & 
Domini ſui de fine veri valoris in hac parte Domino 
Regi propter hoc reſpondebunt : & nota quod liceat 
mercatoribus, neceſſitate urgente, vendere percellas 
mercandizarum pro enpenſis ſuis, ſi contingat abſque 
al:qud cuſtumd ab eis petendd vel exigendd per ordina- 
tionem Johannis quondam Regis Angliæ apud Haſt- 


8 Lib. nigro Admir. Artic 36. pag. 155. 


ings. 


© 
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ings. Et ſi aligui Cuſtodes vel Ballivi contrar: hinc 


ordinationi fecerint, impriſonamentum dimidii anni ti 
habebunt, & perpetud ab officio eorum hujuſmodi fint 

ſuſpendendi, But in King Henry the Third's time 75 
it had received ſo much interruption, that the vigour 


and force thereof was well nigh loſt, inſomuch that 
Edward the firſt was conſtrained, inchoatam for- 
mam procedendi quandam & ordinatam reſumere, 
who likewiſe added certain Ordinances unto the 
ſaid Laws, as you may read hercafter, which tend 
very much to the preſervation of that Juriſdiction ; 


which work being not fully perfected, ſoon began 


to decay in Edward the Second's time (whereby 
it may ſeem that that Juriſdiction never wanted 
Enemies) which withdrew its ſtrength, and avated 
its power, until the neceſſity thereof appearing in 
the decay of Navigation, and thereby of Trading 
and Commerce ; and of want of ſtrength in Ship- 
ping for the Defence of this Kingdom againſt fo- 
reign Forces and Enemies, {till revived it, and re- 
ſtored unto it what had been withdrawn from it, 
which was the cauſe (without doubt) that cauſed 


Edward the Third to proceed in that good work, 


which his great Grandfather had begun? Ad inter- 
pretandum, declarandum, & conſervandum leges & 


ſtatuta per avi ſui anteceſſores Angliæ Reges dudum 


ordinata, Sc. as the aforemention'd Record ſets 


forth; after which, in his time, it ſo revived and 


| flouriſhed, that it might very well ſeem a new 
birth, from whence ſome have conceived it to be 
the firſt birth, and to have its beginning there, 

but upon no other ground at all. Ds, 


- 


I have hitherto only endeavoured the proof of the 
Antiquity of this Juriſdiction, which will more 


ſeaſonably follow when I ſhall inforce the neceſ- 


ſary uſe of the forementioned Laws, thoſe which 
ſprang.from the Rhodes, ſuppleted out of ſeveral 


Other 
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"= Or, See- Ju ili = 
1 other titles in the body of the Civil Law; and 
thoſe which have been derived from the antient 
Statuts of the Admiralty, che Laws of Oleron, 


Which of theſe Laws were firſt introduced into 


this Kingdom, I ſhall not diſpute; this 1 ſhall only 
7 EV. that they altogether make an exact and com 


plete rule for the government of all fea-faring or 


Hea-trading men and matters, and have been here 
antiently and frequently uſed, and elſewhere, 
"throughout moſt parts of Europe. 


; Divers others have been ſaid (ſince the making 
of the Rhodian Laws) to have made new Sea Laws; 


as the Rulers of Rome in 1075th year; and fince 


that Marſeilles, Genoa, Peloponneſus, Venice, Con- 


fantinople, Conſtantine, and Barcellona in ſeveral 


years: But the Roman Empire having (not long 
before that time) been as it were rent and torn in 
pieces, their Laws for the Land, and Land affairs 


laid aſide, and their Laws for the government of 


the Seas quite ſubverted, and well nigh loſt, ſome 


"of theſe Nations were conſtrained to recollect and 


gather together ſuch parts and Parcels as could be 


well ma: de up into one body again, with ſome 
ſmall cement of our own, and "might better be 


called a reparation of their old Laws, "than a ſtruc- 
ture or edifce of new. For the reſt, ſome ſay . 
they are additional, ſome lay explanatory to re- 
move falſe conſtructions and interpretations, and 


ſome ſay both: but certainly for the moſt part 
they are but explanatory; for the other Laws be- 
forementioned, are tee moſt authentick, 
and of chic fit authority throughout all, or the 
1 ; orcatett part of Europe. But be theſe additional, 


yet the addition of Sea-laws to Sea-laws is no di- 


minution of Sca-Juriſdiction, but rather a com- 
pleating 
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pleating : and perfecting thereof: but the compo- 
ſure of new Land laws, or if it be but the refor- 
mation of old, if thoſe Laws look but toward the 
Sea, they oftentimes cauſe the diſcompoſure of 
Sea-laws, and unleſs well look'd unto, the very de- 
ſtruction of that Juriſdiction : but of that more 
will appear by what ſhall be ſaid hereafter. 
And now before I proceed to any other argu- 
ment for the proof of the antiquity of this Juriſ- 
diction, I ſhall give you one reaſon only, which 
induceth me to believe that the ſame was ſettled 
long before the time beforementioned, and that 


the Rhodian Sea- laws were here ſettled long before 


the Laws of Oleron by Richard the Firſt; and that 
is an Ordinance made by Henry the Firſt at Tp- 
fwich, concerning the baniſhing a man for Felony 
or Treſpaſs, which I find mentioned in an Arti- 
cle of the antient Inquiry of maritime offences an- 
nexed unto the antient Statutes of the Admiralt 
in the antient Parchment-leaved Book, called the 
Black Book of the Admiralty, where, after the 
manner of ſuch baniſhment is ſet forth, it is faid : 
Et h chſte ordonnance fut faitte primerement d 
Gyſpſwiz ou temps de primer Roy Henry per les Ad- 


miralx de North & Weſt, & autres Seigneurs ad. 
Heirdantz. 


b Lib. nig. Adm. pag. 27. 
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— WATT 

The antient Introduction of the Sea-laws argued, 
and inferred from the King of England's Do- 

minion over the Britiſh Seas. HR 


\HAT the Kings of France have no Domi- 
nion at all over the Britiſp Seas, or any 
right or claim thereunto whatſoever, is made plain 
by what is * ſer forth in the 14th Chapter of the 
ſecond book De dominio maris, written by Mr. 
Selden, who in his 27th and 28th Chapters of the 
ſame book proceeds to make further proof thereof, 
and therein ſets forth, that there being war be- 
tween King Edward the Firſt of England, and 
King Philip the Fair of France, but agreed by 
Covenant, that all Commerce on both ſides ſhall 
be free ; ſo that to all Merchants whatſoever there 


> ſhould be induciæ, which were called ſufferantia 


guerre : and by both of them Judges were ap- 
pointed that ſhould take cognizance of all things 
done againſt theſe Truces, and ſhould exerciſe ju- 
* dicia ſecundum legem mercatoriam & formam ſuſfe- 
rantiæ. Now it being contained in the firſt head 
of this Eeague, that they ſhould defend each 
others rights againſt all others, this afterwards 
was the ground of an action which was inſtituted 
in the ſame Kings time, &c. before theſe Cogni- 
tors choſen by both the ſaid Princes, by the 
Proctors of the Prelates, Nobility, and high Ad- 
miral of England, and of all the Cities, Towns 
and Subjects of England, Sc. unto which are 
joined the Proctors of the moſt maritime Nations 


geld. De dom. maris, I. 2. c. 14. 27, 28. 


D throughout 
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throughout Europe, as of Genoa, Catalonia, Spain, 


Alemania, Zealand, Holland, Friſe, Denmark, 
and Norway, and divers others ſubject to the R- 
man Empire, againſt Reginer Grimbald. the then 
Admiral of France; for that there being wars be- 
tween Philip King of France, and Guy Earl of 


Flanders, he had taken Merchants upon thoſe 


Seas in their voyage to Flanders, and deſpoiled 


them of their goods, whereas the King of England 


and his predeceflors, as they all jointly by libel do 
declare and affirm without all controverſy, beyond 
the memory of man, have had the ſupreme Go 
vernment of the Engliſh Seas, and the Iflands © 
thereof: Præſcribendo ſeilicet leges, ſtatuta atque 


interdicta armorum, naviumque alio ac mercatoris 


armamentis inſtructarum, cautiones exigendo, tute. 


lam prebendo, ubicunque opus -ſſet, atque alia con. 
3 ftituendo quecungque fuerint neceſſaria ad pacem, ju 


et aquitatem conſervandam inter omnimodas gente 
tam exteras quam in imperio Anglicano comprehenſa;, 
que per illud tranſierint; ſupremam iiſdem iten 


Fuiſſe atque eſſe tutelam ; merum et mixtum imperium 
in juredicendo ſecundum dictas leges, fatuta, præ- 


ſcripta et interdicta, aliiſque in rebus, que ad 
ſummum imperium paſſint attinere in locis judicatis: 
ad præfecturam Admirallorum a Regibus Angliz con- 


ſtitui ſolitorum ſpettare juriſdiftionem ex imperiꝰ 
e juſinodi exercendam. And he ſets forth further in 
the ſame Libel, that they do all of them together 
deſire ut d cuſtodid * iberati, qui carceri ita traditi 
eſſent, reddita item bona nullo jure capta, juriſdic: 7 
tionem Admiralli Regis Angliæ (ad quem ſolum tam = 
ex jure rerum ac loci, quam perſonarum hbujuſmodi . 
Juriſdictio atlinebat) ſubirent Theſe things 1 have 


b geld. De dom. mar. lib. 2. cap. 27 jan medium. e Id. 1 


cod. loco . 
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*: cited out of Mr. Selden, not only to ſhew here for 
my purpoſe, that the Kings of England have had 


from antient times the power and dominion over 
the Britiſh Seas; (for then might I have referred 
the whole matter to his whole book, which doth 
ſo learnedly, ſo many ways, and by o many ſeveral 
arguments convince in that point) but as well to 
ſhew that the Kings of England's Admirals have 
likewiſe as antiently had juriſdiction under them, 
over thoſe maritime affairs, which fell /ub iſto re- 
gimine et dominio. 

And alſo to ſhew that ſo many Nations did con- 


cur and agree therein; and that they had itu,d regi- 


men et dominium oxcluf ve of the Kings of France 
bordering upon the ſame ſeas, and of all other 
Kings and Princes whatſoever ; for they all likewiſe 
jointly agree, an uſurpation, and interruption of 
the King of England's right of Dominion over 
theſe Seas by the King of France, in granting a 
Patent of the Admiralty of the Seas unto his Ad- 
miral Reginer Grimbald, and therefore all jointly 
proceed in their Petition further: Ut cognitorum 
ſententia Reginerus Grimbaldus ipſa damna Actori- 


Vus reſarciret, fi nimirum ſolvendo eſſet; fin minus, 


Func ut ad idem faciendum damnaretur Rex Franciæ, 
qui ejuſmodi præfecturæ codicillis eum donaſſet : 
Damnis autem reſarcitis, tum etiam Reginerus ob 
faderis violationem penas daret, quales alias a ſimili 
facinore in poſterum deterrere poſſent. And in the 
® 28th Chapter of the ſame Book, the Libel is ſer 
out at large in its own language worthy the read- 
4ng. 

Now all theſe thine conſidered, ſhall any man 
that underſtands that the Kings of France (who 
have no Juriſdiction at all over theſe Seas) have ſo 

antiently had, and continued their Admirals in 


f Idem eod. etiam loco, Vid. cap. ult. hujus libri. 
| - | D 2 inch 
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ſuch power, as the Edict by Parliament at Paris 
| . declares them to have done, fo much as imagine 
that the Kings of England (who have had from 

Edward the Firſt's time, and fo long before, as that 
all the aforenamed Nations do jointly acknowledge 
it to be then beyond the memory of man, the ſole 
rule and dominion of theſe Seas) ſhould not fur- 
niſh this his maritimum regimen et dominium with 
thoſe antient maritime Laws before, ſpoken of ? 
Certainly whoſoever imagineth this, concipit iſtud 
mare fine navibus, vel naves fine naucleris et na- 
varchis fluctuantes concipit iſtas. If furniſhed with 
Laws, then conſequently with a Commander, Ad- 
miral, or Governor, for the diſpenſing and mini- 
ſtring of Juſtice among Sea-Traders, and Sea- 
faring-men according to thoſe Laws, elſe were 
theſe conſtituted and appointed to that uſe in vain. 
But I may here rather from the forementioned Libel 
deduce a proof of the antient ſettlement of maritime 
Laus in Exgland from the antient acknowledgement 
of an Admiral's Juriſdiction, than the Settlement 
of an Admiral and his Juriſdiction from a former 
Introduction of the maritime Laws into this King- 
dom; for an Admiral of England, and an Admi- 
Z ral's Juriſdicton are both acknowledged by all the 
therein mentioned Nations, to have been from that 

time, (which was anno 30 Ed. primi) beyond the 
memory of man. If then the Admiral had ſo an- 
tiently a Juriſdiction, I muſt neceſſarily infer from 
thence, that ſo antiently, if not ſomewhat before, 
the Laws of the Sea mult be ſettled for his rule ang 
guidance: For they do not ſay there was an Ad. 
miral, for ſo there might have been, and he have 
ruled by Arbitrary power: but they ſay (as before 
is ſaid) ad præfecturam Admirallorum d Regibus | * 
Angliæ conſtitui ſolitorum ſpectaret Furiſdictionem 
ex imperio ejuſmodi exercendam. And in their Peti- 
tion as is before expreſs'd, they deſire ut d cuſtodid 
| liberats 
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= Iliberati qui carceri traditi efſent, reddita ilem bona 
"2 nullo jure capta, juriſdictionem Admiralli Regis 
Angliæ ſubirent. . 


Now as S ,οανοονν is from Sizy jus, fo juriſdictio 


ro 


is juris dicendi poteſtas. And as dias likewiſe 


from xy, or vous from vou@r lex; lo Furis con- 
= ſultus eſt is, qui jus conſuluit, ve ſtuduit: and fo 
juridicus quod ſecundum jus eſt, as juridicus dies, 


vid 
os 
1 
wg 


quo rite jus dici poteſt, and juridica actio, que ſe- 


cunduùm jus eft: dicitur etiam juridicus, qui jus dicit, 
© dnacns, c. At cui jus ignotum eft, et ignota ju- 
riſdicendi poteſtas, et cui Jus non eſt jus, non con- 
fuluit, et ubi jus non eſt, ibi jus dici nequit. No 
man can have a Juriſdiction or power of declaring 
the Law, or judging by the Law, to whom the 
Law is not known; more eſpecially where there 
is no known Law to declare or judge by. There- 
fore ſeeing the Admiral (by common conſent, and 
1 


by ſo common a judicial acknowledgment) ſo an- 
tiently had a Juriſdiction, neceſſarily he muſt ſo 
antiently have had certain known and ſettled Laws 
to declare and judge by. „ WR tr 
I do obſerve likewiſe that all the Patents 
granted unto Admirals, from the 35th of Edward 
the Third upwards, unto the 34th of Edward the 


> Firſt, do conclude in binding them to the execu- 


tion of their office : prout juſtum fuerit et fieri con- 


> ſuevit: And as this prout fieri conſuevit led me to 


the more antient Patents, wherein the Officers 
bear not the title of Admiral, and taught me to 
underſtand that the variation of the title did not 
differ or alter the property in the Office, or the 
quality of the Officer: ſo this prout juſtum fuerit 
ſhews me as well as the Juriſdiction in the Libel 


before ſpoken of did, that the Admirals had then 
and prout hactenus ſhews me they had ſo before, 


a Law to rule and judge by : For though a pri- 


38 The Maritime Dicæolbgie; 
vate man, which is vir bonus, a good man which 
deals uprightly and punctually with all men, is 
uſually ſaid to be vir juſtus, and not improperly 
when we ſpeak of a private man in his private 
dealings: And wir probus et ſanctus, which ob- 
ſerveth the Divine Law, 1s very properly called 
vir juſtus, when we ſpeak or diſcourſe of matters 
of Religion, c. But if we ſpeak of a man ſet and 
put in place and authority over others in Sea- 
affairs, we ſay he is vir juſtus, qui jus obſervet, 
et d jure non diſcedit ; for din, which ſignifies 
Juſtus, doth as Imancyic and ding do, come 
from xy jus; and fo Jdxaivs from the ſame word 
ſignifieth legitime, jure, et juſte; 70 dixaiev ſigni- 
fieth jus, the Law itſelf. 38 
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C H AP: VI. 
The Antiquity of the Admiralty argued and in- 
ferred from the defect and want of ability in 


other Courts in deciding of Maritime Cauſes in 
thoſe antient times. 


4 HAT in thoſe antient times the Cuſtodes 

marine, & maritimarum partium, Cc. to 
whoſe care and truſt theſe marine, and maritime 
partes, the Seas, the Coaſts and Ports of the Seas 
were committed, had a great power, and grand 
authority over all thoſe maritime parts whereunto 
they were limited, and over all Ships and Ship- 
ping, and over all things thereunto belonging, and 
over all -perſons whatſoever, who were therein 
concerned within the faid limits, and had power 
and authority of hearing and determining of all 
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| differences and controverſies, which did or might 


| ariſe concerning the ſame, may be very well con- 


cluded upon this further ground, that no other 
Court in thoſe days preſumed ever to take cogni- 


Zzꝛance of any ſuch matters, or affairs, which I am 
= confident of for the Reaſons enſuing: I hope no 


man will ſay that maritime cauſes were tried in the 


Heal⸗gemote, now called the Court Baron; nor 


in the Yundreſmofe, now called the Hundred- 
Court, and is of the ſame nature with the County- 
Court; nor yet in the Schyregemote, now called 
the > Sheriff's turn, which were the Courts then in 
uſe, and had been long before the Conqueſt, and 
do yet continue, and never did, nor do aſſume, 
nay not ſo much as challenge any right at all to 
any ſuch power. 

Nor did the King's Court of Exchequer (which 
was the firſt Court was ſettled after Kb Conqueſt) 
ever © undertake to deal in Cauſes of that nature; 
but (as Mr. Lambard determineth this point very 


well) was only ſettled and appointed for cauſes 


concerning the King's Demeatnes and Receipts. 
And he faith that after the Conqueror had ſup- 
preſſed the Forces of thoſe that made head againſt 
him, here, he ſettled this Court for his Revenues, 
and called it his Exchequer, after the name of his 
Exchequer in Normandy ; but (faith he) it differed 
not a little from that; for the Exchequer of Nor- 
mandy had not only the Government of the Reve- 
nues of the Duke there, but was alſo the ſovereign 
Court for the adminiſtration of Juſtice amongſt his 
Subjects, until Lewis the Twelfth, King of France, 
anno 1499, converted it into a Parliament, conſiſt- 
ing of a Preſident and Councellors, and eſtabliſn- 
ed it at Roan | in Norman, where it till con- 


» Lamb. Arch. 


c Lamb. Arch, | 5 3 
D tinueth, 


40 The Maritime Dicæoligie; ; 
tinueth. But (faith he) this Exchequer in Eng- 


land had only the Direction of his Demeaſnes and 


Receipts, and the adminiſtration of Common Juſ- 
tice continued ſtill in that high Court of Juſtice 


and Equity, which did then and a long time after, 


as well as before the Conqueſt follow the King 


himſelf; and for proof thereof he quoteth Gerva- 
fius Tilburienſis, who wrote many obſervations 


upon the Exchequer, which he dedicated to King 
Henry the ſecond, and be yet remaining in the re- 
ceipt under the cuſtody of the Chamberlains of the 
Exchequer in the black book there. 

But becauſe (as Mr. Lambard faith) ſome con- 
tended to maintain that the Exchequer was in thoſe 
days a Court of all forts of Pleas, for all Subjects 
whatſoever, and that for the maintenance of their 
aſſertion, they do alledge the title of Mr. Glanvil's 


Book in part thus: Er illas ſolùm leges continet 
et conſuetudines ſecundum quas placitatur in Curid 


- Regis ad Scaccarium, leſt others ſhould hereby be 
| miſled, and for this reaſon think ſo too, and ſo be 


brought to conceive, that before the Court of 
King's-Bench or Common-Pleas were either of 
then ſettled in certo aliquo loco, that the Exche- 


quer might have the cognizance of all Cauſes be- 
tween party and party, as well maritime belong- 
ing to the Sea, and Sea-affairs, and from thence 
arlling; as terrene belonging to the Land, and 
Land- affairs, and from thence growing; I ſhall 
here ſet down Mr. Lambard's anſwer to that which 


1s alledged for the proof, and maintenance of this 
on aſſertion, who confidently affirmeth, that the 


aforementioned words are not the words of Glanvil 
himſelf, but of the Publiſher of his Book in print, 
which appearcth by what precedeth the words al- 


2 Chawil. in tit. cjuſd. lb. THE 
ledged 
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| ledged in the Title, viz. Tractatus de legibus de 
tempore Regis Henrici ſecundi compoſitus ab illuſtri 
viro Ranulpho de Glanvile, juris regni, et anti- 
uarum conſuetudinum eo tempore peritiſſimo; which 
(faith he) doth plainly ſhew and bewray that the 
- Publiſher ſpake of Glazvile as another man, and 
which alſo lived not then, but at another time. 
And herein he muſt needs ſay very truly, for never 
was there any Author of any credit that ever gave 
himſelf this or the like title, or being living, 
would ſay that he was juris regni & antiquarum 
conſuetudinum eo tempore peritiſſimus. 


And again, they have not taken in all the words 


of that title, which do follow, but have left out 
theſe, viz. *Et coram Fuſticiariis ubicunque fuerint; 
which being ſo, the King's Bench or Court which 
then followed the King, muſt needs be herein 


comprehended and included, and the whole title 


being collected thus, Tractatus de legibus de tem- 
pore Henrici ſecund: compoſilus ab illußtri viro 
Ranulpho de Glanvile, juris regni et antiquarum 
conſuetudinum eo tempore peritiſſumo, et eas ſolum 
leges continet et conſuetudines ſecundum quas placita- 
tur in Curid Regis ad Scaccarium, et coram Fuſti- 
ciariis ubicunque fuerint, Then doth this title 
make no argument for the proof of their aſſertion. 


And ſo II ſhall leave the Exchequer then only to 
govern and rule the King's Revenues, Demeaſnes, 
and Receipts, and ſuch matters as belong only 


thereunto; and next caſt only a glance upon the 
_ Juſtices in Eyre and their Juriſdiction. 


The Juſtices in Eyre are ſaid by Gervaſe of 
Tilbury to be quaſi errantes, but by Bracton are 


called itinerantes: For King Henry the Second in 
the 32d year of his reign divided the Realm into 


© Glanyv. tit. 
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fix parts, from which the Circuits which our 
Judges do now ride, do not much differ; and to 
every of thoſe parts appointed three Juſtices, who 
at their appointed times kept Circuits in their ſe- 


veral parts to them limited, and held plea as well 
of Criminal as of * Civil Cauſes. But Juſtices of 


Aſſiſes being likewiſe appointed, whoſe firſt office 


was to take Aſſiſes of Mort d' anceſtor, and Novel 
Delſeiſins, according to the cuſtoms of Normandy, 
where it is called Ja Novellette; and gaining a fur- 
ther power of taking Attaints, Juries, and Certifi- 

cates, and delivery of Gaols: Theſe Juſtices of 
Aſſiſe by the beginning of Edward the Third's 
Reign gave an end to the Juſtices in Eyre, who 
about that time did ſurceaſe and take leave. 

Now could neither of theſe Juſtices, the Juſtices 
in Eyre not coming every Year into the Country, 
nor the other Juſtices (being ſometimes at home, 
ſometimes in their Circuit ; and in their Circuit, 
ſometimes in one place, and ſometimes in another) 
take s cognizance, or have the hearing and deter- 


mining of maritime cauſes, ſeafaring matters, or 


any thing them concerning: For ſuch cauſes did 
and do require a more ſpeedy diſpatch and deter- 


mination than theſe Juſtices could afford them. 


Nam * breviter et ſummarie tales ſunt examinande 
cauſe, nec ad pleniſſimas Fudiciorum formulas re- 
currere oportet, ſed ſuccinctè de plano ſine ftrepitu 


;judiciorum et ſolenni figurd ; immo velo levata in eis 


procedendum eft, et ut agua, vela navis, navigatio- 
nem et transfretationem properant, judicium fic pro- 
perat ad navigandum et transfretandum feſtinatio ; 
Merchants, Mariners, and Seamen, whoſe buſi- 
neſs and affairs are ordered here, ventilated at ſea, 
and agitated beyond the Seas, muſt have a quick 


fLamb. Arch. pag. 31, 32. 8 Lamb, Arch. pag. 35. 
* Peckius in tit. 5. J. 11. de Naufrag. 
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and ſudden diſpatch of Juſtice; that as they come 
in with one good wind, ſo they may go out with 
another : the Mariners cauſe admitteth no delay, 
but muſt have a judge, and a ſettled place of Ju- 
dicature at all times in readineſs for his diſpatch : 
for whilſt his cauſe is pleading for his right, his 
Ship is preparing for his Voyage; to which I may 
well apply the verſe in Virgil, Interea claſſem velis 
aptare jubebat ; for his ditty is always the ſame 
with another verſe of the ſame Author's, * Rurſus 
agam pelago, et dentis dare vela jubebo. | 
Neither for the very ſame reaſon (if there had 
been no other) could the Court of Common Pleas, 


when it was ſettled, take cognizance of maritime 


cauſes, or ſeafaring matters, nor did the ſettling 
thereof diſſettle the Marina, which had at and be- 


| fore that time been committed unto the care and 
charge of ſeveral perſons, as appeareth by thoſe 


ſeveral Records of the ninth and eighth year of 


King Heury the Third already cited; for the Court 
of Common Pleas (it is plain) began not to be 


ſettled until the ninth year of the ſame King, if ſo 


ſoon; for it was but that year determined that it 
ſmhould be ſo ſettled ; but the power thereof reſted 
in the King himlelf, and his ſupreme Court, which 


conſtantly followed him whitherſoever he removed; 
and was by Magna Charta cap. 11. that Year ap- 


pointed only to be ſettled in one particular place, 
by theſe words, Communia placita non ſequantur 
curiam noſtram, ſed teneantur in certo aliquo loco. 


Now although differences and controverſies of 


what nature ſoever, were then perhaps neither fo 
many, nor did ſo frequently ariſe as now, nor 


were of ſo great conſequence and concernment, as 
lince they have been ; yet cannot I, or any man 


wing. Kneid.3 1d. ZEn.4. Lamb. Archaion. 
: elſe 
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elſe (as I conceive) think that they were ſo few, or 
ſo mean, as that they deſerved no deciſion or de- 
termination at all. 

I cannot ſee then how it can be poſſible, but 
that theſe Cuſtodes muſt neceſſarily have then, even 
in thoſe ſo ancient times, a complete Juriſdiction 


for the regulating all maritime and ſea affairs, and 


for the deciding of all maritime and ſea differences, 
by thoſe moſt exact Sea-laws, before thoſe times 
ſo well known unto ſo many Foreign Nations, and 


by them ſo gladly received, and put in uſe and 


execution; and ® doubtleſs not unknown here, for 
che reaſons before expreſs*d, together with the an- 
tient Statutes of the Admiralty, and thoſe Laws of 


Oleron, which (as it plainly appears) were intro- 
duced by Richard the Firſt. 


e Not, an. 12 Ed. 3. valent articuli ſuper quibus Jule. &c. 
ſunt conſulendi. 


CHAP. VI. 
Of the Exerciſe of the Sea-laws by the Grecians, 


Athenians, Romans, Italians, Venetians, 


Spaniards; and by the Admirals of Naples 
and Caſtile, 


Rom the example of theſe Rhodians, have all 
or moſt Princes and Commonwealths in Eu- 


rope obtained their Laws, continually conſtituted 


and appointed chief Captains, Commanders, Go- 
vernors, or Admirals over all their Ships, ſeafar- 
 1ng-men, and ſea-affairs, to order, rule, and go- 
vern them by thoſe Laws, and to put the ſame in 
due execution, diſtinctly and apart from, and in 
no wiſe mixt or intermingled with thoſe Laws 

| — 
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Or, Sea- Furiſdiction. 45 
whereby they regulated their Landmen and Land- 
buſineſſes. 

Thea Grecians have had from ancient times, and 
{till have their ſeveral ſpecial Judges for hearing 
and determining of all differences happening be- 
tween Merchant and Merchant, Mariner and Ma- 
riner, and between Merchants and Mariners; and 
between Merchants and Owners of Ships, and 
Owners of Ships and Mariners, and between them 
and all others that had to do with them in their 
ſea-trading, and ſea-affairs. And theſe Governors 
of their Fleets are termed or called their gr uyo, 
or chief Governors. 

The * Athenians have likewiſe antiently had the 
like for the ſame purpoſe, which they termed or 
called their Theſmothete. 

And the © Romans had antiently their Archigu- 
bernii, præfecti claſſis vel maris, for their princi— 
pal Governor, Commander of their Fleet and 
Shipping; but becauſe of their great employment, 


ſometime at Sea, ſometime at Land, they had 


their Magiſteriani, or Fuſticiarii (or as Freccia 


faith) their Comes Commerciorum for the Judica- 


ture of all maritime cauſes. 

And when they came to be divided into © King- 
doms and Republicks, the Kingdoms had their 
Admirals, and the Republicks their Conſuls, who 


had the Judicature of Freight, &c. 


The f Italiaus have their P Admiraghto or Ami- 
rante, and under them their / Conſoli del mare, for 
the deciſion of all cauſes maritime, 


Petit. de legibus Attic, e Demoſthenes contra Apat. 


Zenoſinem & Phormionem. © Sejus Saturnius ad Sen. C. 
Trekel. Frece. de officio Admiral. lib. ult. cap. de com- 
merciis, Vide etiam lib. 2. de naufrag. * Conſol. 


del. mar. cap. 22, 


Spain 


46 The Maritime Dicœologie ; 
Spain hath its 5 Adelantado, and divers Admi- 


rals, ſome for Europe, ſome for the Indies, all of 


equal power. 5 5 
Naples hath an h Admiral of great power over 
all ſeafaring men, and all ſuch as get their living 
by the Sea, or are employed in building and fur- 
niſhing of Ships with what Neceſſaries ſoever; and 
over all ſuch as make it their Trade to take fiſh 
in the Sea, &c. And his Court 1s called Magna 
Curia, from which there lieth no appeal, only to 
the ſupreme Council; all which he hath exclnfive 
to all others, both for matters Criminal and Civil. 
The Admiral of Caſtile hath ſupreme Authority 
over all that uſe the Seas, and hath other Judges 
in Port-Towns for the diſpatch of all ordinary 
buſineſſes concerning Freight, Average, and all 
other maritime affairs. rH, 


5 Moriſotus orbis maritimi 1. 2. cap. 27. pag. 545. Mo- 
Tiſot. 1.2. cap. 22. p. 506. vide Frece. de Subſend, tit. de 
offic. Admir. & Franc. de ponte, de poteſtate 


n 


CHAP. VII. 
Of the Admiral of France and Denmark. 


UT to come nearer home, the Kingdom of 
France hath from antient times had Admi- . 


rals; and ſo affirmeth that learned Man à Mr. 
Selden : Seculis in vetuſtioribus apud Gallos futre 
guidem Admiralli ſeu rerum maritimarum prefeti : 


ita lamen ut eorum ſcriptores de dignitatis initiis 


_baud parum diſcrepent; ſaith he, they are ſo an- 
2 De dominio maris, lib. 2. 0. 1 8. 


wv 


proregis. Gar- 
cias maſtrilli de magiſtrat. lib. 5. cap. 13. f . 
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Or, Sea-Furiſdifion. 47 
tient, that their Writers cannot agree when that 
dignity began: Sed id plerumque aiunt, reperiri 


ſub b Carolo Magno Rotlandum maris Britannici 
(Aremoricani) præfectum, quem ex Eginharto vite 
Caroli /criptore contemporaneo petunt : But faith he, 
in Eginharto non maris Britannici, ſed tantum 


Britannici Ittoris præfectus expreſſ is nuncupatur; 


he was not Admiral of the Britiſb Sea, but of the 


Britiſh Sea- coaſts or Shore; Quo nomine non qui 
mari, ut provincie preeſt, ſed qui littori, & digni- 


 tatis limiti defignatur : For he ſetteth forth plainly 


in the ſame chapter, that the Kings of France had 
no Dominion over thoſe Seas; Reges vero ipſos 
nullum tunc habuiſſe in mare imperium diſerte ſcribit 
Johannes Tilius Cur:z Pariſtenſis actuarius: And 


there ſets down Tilius his own words at large, 
together with divers of other proofs throughout 


the ſame chapter, which fully manifeſts the fame. 
Yet in the beginning of the/* ſame chapter, he 


doth allow the French Admirül, or their præfectus 


maris copiarum navalium in mari quocunque et 


nautarum regimen, et juriſdictionem in perſonas et 


res mobiles, qui ſub judice veniant, pour raiſon ou 


occaſion de fait de la mer; id , ob cauſam ali- 


quam d re maritima ortam. _ 

And in confirmation of this d Power and Juriſ- 
diction, and for the more plain declaration thereof, 
the Office of the Admiral by the Parliament at 
Paris is ſince thus ratified, and declared in the 
King's name. 


1. That in all Armies ok ſhall be raiſed, 


and {et out to ſea, the Admiral ſhall be and con- 
rinue chief, and our Lieutenant General ſhall be 


v idem id, ub1 citat. be de dominio Franciæ, lb. 1. 


tit. 15. $11. & Pasquier en les recherches, lib. 2. cap. 14. & 
oo Tilium de rebus Gallicis, lib. 2. © Idem, ibid. 


Edicts per Fontenon. Append. Hen. 3, 


_ obeyed 


Pun 


my pe _ — 224 So ao 4 n 1 ty gs * —— 
—— — —y— — — At: the ———— — —ũ— —— — 
» 


48 The Maritime Diceologre; 


obeyed in all maritime Towns or Places, which 
are or may be without Contradiction. 
2. He ſhall have Juriſdiction, Cogniſance, and 


etermination of all things done or committed on 


2 or Shores of the ſame; likewiſe of all 


Acts of Merchandiſing, Fiſhing, Freighting, or 
letting to Freight, Sales or breach of Ships, of 


Contracts touching the matters aforeſaid, of Char- 
ter- parties, of Sea-briefs, and of all other things 
whatſoever happening upon the Sea, or Shores 


thereof, as our Lieutenant alone; and to all pur- 


poſes in the places aforeſaid, Which Juriſdiction, 
Cognizance, and Determination we have inter- 


dicted to all other Judges. 
. He ſhall have Cognizance cackbive to all 


ethers of cauſes Civil, and Criminal, of thoſe who 


are of the Dutch Towns, of Eſterlings, Engliſb, 
Scotch, Portugals, Spaniards, and Strangers, whe- 
ther the cauſe of ſuit be betwixt Strangers only, or 


betwixt Strangers and our own Subjects, upon any 


occaſion whatſoever. 
He holdeth his © principal Court at the Marble 


Table in the Palace of Paris, and appointeth 


Judges as his Deputies in maritime Cities and 


Towns, who hear and judge ordinary matters 
within their Circuits; and if any buſineſs fall out 
worthy of greater Conſideration, they refer it to . 


the Admirals principal Court. 
The Admiral of Denmark 1s called Riiks, and 


hath the like power and authority the Admiral of | 


France hath. 
© Gregor. Tholof. Syntag. lib. 47. tit. 3. Claſſan. p. 9. con- 


| fid. 16. Dr. Zon. ex Moriſot. lib. 2. cap. 15. 
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che Admiral 8 


Oncerning the Admiral of Scotland, we e iniky 
(I am confident) very well believe Wellwood, 
76 who was that Countryman, and in his * Proheme 
upon his conſcience, as a Profeſſor of the Civil 
= Law, denieth that he had any imployment or part 
in any Admiralty and he ſetteth it forth thus, 
and faith, - 
1. That for the readier obedience to the Þ great 
Admiral of the Sea, it is by common conſent of 
Nations ſucceſſively agreed, that in conſideration 
of the Admiral's ſovereign commandment, ſpe- 
2 cial preferment, and power over the lives of men 
within the Sca flood, that therefore they ſhould 
allo have a ſovereign Juriſdiction only proper to 
= themſelves over all ſeafaring men within their 
© bounds, and in all ſeafaring cauſes, and debates, 
Civil and Criminal; fo that no other Judge of any 
. 2 degree, at leaſt in Scotland, may meddle there- 
> with; but only by way of aſſiſtance; and that muſt _ 
be by way of Commiſſion, and in difficult cauſes 3 ; 
and he inſtanceth in an action intended by Antoni 
die la Tour, againſt one Chriſtian Maſters, 6 No- 
© vemb. Anno 1542. and he quoteth for this example 
the firſt Tome, and the 555 Chapter of the Re- 
giſtry of Scotland, 
7 2. He faith the Admiral is to conſtitute a 
1 


Vice-Admiral, and Captains to ſupply his abſence 
| 3 at Sea, as alſo Deputies for particular parts on the 
1 Coaſts, with Coroners to view the dead bodies 


2 Wellwood, procem. b Wellwood, cap. . pag. 19. 
| E found 


. 
0 1 
* eIdem, ibid. 
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found on Sea, or found on the Coaſts thereof ; 


And Commiſſioners or Judges General for exer- 
ciſing Juſtice in the High- Court on Land, 
cauſes Criminal, eckig likewiſe the Officers 
thereunto belonging, and theſe Commiſſioners or 
Judges General may fit where they pleaſe, to exe- 
cute Juſtice, to impriſon and relax, and to com- 
mand the King's Priſons, Boroughs, and their 
80 ſon-keepers, to receive and keep their Pri- 
on 

3 That 4 his authority is diſtinctly acknow- 
ledged in all things pertaining to ſeafaring matters, 
and therefore his Judge Deputy, or Commiſſary 
is called Judge Admiral; and he and none other 


doth ſit, cognoſt, determine, and adminiſter Juſ- 
tice in all Civil debates between Mariner and Mer- 4 
chant, and between Mariner and Mariner: as | 


likewiſe upon all Complaints, Contracts, Offences, 
Pleas, Exchanges, Aſſecurations, Debts, Accompts, 
Charter-parties, Covenants, and all other Writ- 
ings concerning lading and unlading of ſhips, 
freights, hires, money lent, upon caſualties and 
hazard at ſea, and all ocher bulinels whatſoever 
amongſt ſeafarers done on ſea, this ſide ſea, or be- 
yond ſea, not forgetting cognition of the Writs 
and Appeals from other Judges, and the cauſes of 
Actions of Reprizal or Letters of Marque. 

Yea, and to take *© Stipulations, Cognizances, 
and Inſinuations in the books of the Admiralty, 
and to arreſt and put in execution. 


4. That he is to enquire as well within liberties, - 5 
as without, by the Oath of twelve men upon 


ſeveral offences. 


d Id. cap. adam; pag. 11. Id. cap. eod. p. 12. ubi citat 
diplomata Admiral. in utrogue regno & librum De officio Ad- 
mir. Angl. 

I, Oi 


Or, Sea-Furiſdiftion; 51 
1. Of Revealers of the King and Country their 
ſecrets over ſea in time of war. 


2. Of all Pirates, their Aſſiſters and Abettors, 
Out-traders and Receptours. | 


3. Of the Breakers of the Admirals Arreſtments 
and Attachments. 


4. Of Goods forbidden, and Merchandiſes not 


cuſtomed, and yet ſkipped and tranſported. 


3. Of the Reſiſters of the Admirals Officers 1 in 
executing their precepts. 


6. Of the Foreſtallers, Regraters, uni Dearth- 


ers of corn, fiſh, drink, fire, wood and victuals 


carried over ſea. 


7. Of Pleaders before other Judges than the 


Judge Admiral in cauſes pertaining to his Juriſ- 


diction, as alſo of the Judges taking cognizance of 


ſuch cauſes. 


8. Of ſuch as give Sea-briefs, Teſtimonials, or - 


fuch like, over ſea, without power or licence from 
_ the Admiral. 


9. Of Tranſporters and Cirbiets of Traitors, 


Rebels, manifeſt Tranſgreſſors, and Fugitives from 
' Juſtice over, ſea. 8 
10. Of Freighters and Hirers of Ships of other 


Nations, when they may be ſerved hy their own 
Nation. 


11. Of ſuch as caſt Ballaſting- ſand, or whe 


elſe in Harbours or Channels that may defile or 
ſpoil the ſame. 


,12, Of Ship or Boar-wrights, extorting the 
Leiges or Subjects. 


13. Of taking away the Buoy fron the Anchor, 
or 1 of Cables or other Tews. 

4. Of falſe Weights and Meaſures by ſea. 

I hr Of Shedders of other mens blood on Sea, or 


2 Port or River below the firſt Bridge FEE? the 
ea, 
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52 The Maritime Diccolbgie, 

16. Of ſuch as have furniſhed Ships with ill 
wares, or gear, as the Seamen term it, whereby 
wy are hurt, lamed, or maimed. 

. Of Cuſtomers and Water-Bailiffs, which 
wh more Cuſtom or Anchorage than hath been 
uſual. : 

18. Of ſuch as abſent themſelves Ram Wapen- 

ſhewing, or Muſtering, which the Admiral may 
ordain twice a year in time of war, and once in 
two year in time of peace, upon all dwellers at 
Ports and Harbours, or within one mile near 
thereunto. 

19. Of all ſorts of tranſgreſſions committed by 
Seamen, Ferrymen, Watermen, as well in Floods, 
Rivers, and Creeks, from the firſt Bridges, as on 
the Seas, Fiſhers, Pilots, Shipwrights, and Preſt- 


men, and continuing his authority, after due cog- 


. nition to levy and gather the penalties and amerce- 
ments of all ſuch tranſgreſſors, together with the 


goods of Pirates, Felons, capital Faulters, their 
Receivers, Aſſiſters, attainted, convict, con- 


demned, outlawed, or horned. _ 
20. Of Tiodands, - viz. the thing, whether 


Boat or Ship, &c. that cauſed the death of a man, 


or by reaſon whereof a man did periſh. 


21, Of Waif or Stray- goods, Wreck of Sea, 


Coaſt-goods, 
„ Shares, lawful 1 or Goods of the 
Enemy, Lagon, Flotſon and Jetſon: Lagon, 


which lyeth on the Sea- ground, or is taken from 
the bottom of the Sea: Flotſon, which is found 5 


ſwimming on the Sea; Jetſon, which is caſt forth 


of the Sea, and is found on the Shoar, with An- 


chorages, Beaconages, Mear-Swine, Sturgeons, 


and Whales, and all fiſh of extraordinary great- 
neſs, which have always been allowed to che 
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. a 


From the common Acceptance of the Sea- laws in 
other Nations 1s inferred the Acceptance of 
them in England. 


HUS have I ſet forth the antient original 


and beginning of the Sea-laws from the 
Rhodes ſo exactly by them ſet down according to 
the rules of equity, that none of the Roman Em- 
perors, the Maſters of Law, no not Antoninis, 
who (as he accounted himſelf) Was Tg £008 zVear©r, 
Mundi dominus, would undertake the deciſion of 


maritime cauſes, but would refer them to the de- 
termination of the Laws of the Rhodes. 
J have likewiſe ſet forth the common and glad 
acceptance of them, or of what could be got of 
them; or rather the earneſt ſuit for them by very 
many other Nations, the uſe whereof hath been 
moſt profitably continued amongſt them. 


Can it be thought then that this Nation being 
an Iſland (to which Shipping and Navigation mult 


needs be moſt neceſſary and uſeful) ſhould deny 
or refuſe theſe Laws, ſo ſerviceable and uſeful for 
their Maritime affairs, there being no other Law 


here uſeful for that purpole ? or ſhall it be thought 
that this Nation neither knew or heard of them, 
when ſo many other Nations did? _ 


> Certainly no: This Nation hath very antiently 
fl 


ouriſhed by its Trade and Traffick with other 


Nations, and hath been frequently accuſtomed to 


Navigation /and Transfretation, and hath had as 


well converſe as commerce with thoſe Nations, 
and would as well convey thoſe Laws hither for 


E3-- their 
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their common Government, as tranſport their own 
Commodities thither for their private benefit, 


which happily could not be enjoyed one without 


the other. If not ſo, yet let no man ſay that the 


two famous antient Univerſities of the Land, 


wherein there be ſo many Colleges and Houſes of 
antient foundation, in which, have been by the 
Founders themſelves ſo many Fellowſhips, Scho- 


larſhips, and places founded, ſettled, and em- 


ployed properly and ſolely for Students in the 


Civil and Maritime Laws, or the Laws proper 


and neceſſarily uſeful for Navigation and Maritime 
affairs, being ſo ſcattered, (or I will rather ſay de- 
cently, as flowers ſtrewed) and diſperſed through 
the whole body of the Civil Law, the ſubject 
whereon thoſe Students were to ſpend their daily 
labour, pains, and employment, could poſſibly be 
long ignorant of thoſe Laws, that theſe fo any 
forenamed Nations had ſo long and fo well 
known ? 

What if known by this Nation, was there yet 
any uſe made of them in it? That they were 


known by what hath been ſaid or conſidered, cer. 
tainly I cannot have fo ill a conceipt of my Coun- 
trymen, the antient Inhabitants of this Nation, as 


to think them ſo long ignorant and unſkilful oi 
thoſe antient Laws of the Sea, and Laws ſo neceſ- 
fary for Maritime affairs, as ſome would make 


them to be; much lefs will I think the Govern. 
ment of this Nation to be without ſo $000 order 


and juſtice in any particular, as not to ſettle theſe 
Laws once known for the government of its Ma- 


ritime matters ; nor will I imagine the Maritime 


men to be ſo dull or ſtupid, as not gladly to em- 
brace the ſettlement of ſuch Laws as tended fo 
much to their quiet, and advance of their pro- 


5 lit, being to trade and commerce with ſuch as 
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Or, Sea- Furiſdictiuun. 55 
uſed, in this particular, no other Laws but 


theſe. 
Again, ſhall we ſay that ſo many Nations, ſome 


{fo remote, and ſome ſo near home, as France but 


over againſt us, and Scotland even within the 
ſame INand, all governed by the Civil Laws, or 
Municipal Laws thence derived, and by them re- 
gulated and guided as the Sea Laws are, and which 
keep the paths and very footſteps thereof in their 


proceedings, as the Sea Laws do; have with fo much 


eagerneſs purſued and fought for thoſe Sea Laws, 
and with ſo much ee embraced and con- 
tinued them; and that this Nation that is inveſted 


in a Law particular and municipal, which dothꝭ in 


no wiſe ſo much as challenge or claim any deriva- 
tion from, or dependency of the Civil Law, but 
is altogether different and diſagrecable thereunto in 
its proceedings, and oftentimes in its determina- 


tions, and hath no foundation or grounds whereon 


the deciſions of Sea controverſies can be built, 
ſhould without the knowledge and practiſe of theſe 


Civil and Maritime Laws deal and trade with ſuch 
as do live under them, and are guided by them? 
Surely no, ſo many inconveniences, diſtractions, 


and diſtempers, by reaſon of the variouſneſs of 


two Laws, both in proceedings, and oftentimes in 


determinations, would long alone have deſtroyed 
all our Commerce and Traffick with theſe other 


other Nations, and ſo conſequently have deſpoiled 
us of our Navigation and Shipping, the N ” 


ſafeguard of this Land. 
Nay, Iam fo far from doubting the acceptance 
of theſe Maritime and Sea Laws here in England, 


as well as in other Nations, that I am confident 


they were here ſettled before they were ſettled in 


divers of thoſe Nations before mentioned : For I 


mult not ſo much as think, or have the leaſt con- 
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ceipt that England ever borrowed any thing at all 
from thoſe Articles which are cognoſcible in' the 
Admiralty of Scotland. But I may very well be- 
lieve that thoſe Articles of Scotland were borrowed 
from ſome of the three antient Records of the Ad- 


miralty of England: (For ſo are all things by the 


Admiral, Judge, or Lieutenant decreed, and re- 
giſtred by an Ordinance of Richard the Firſt, 
made at Grimſby, ſtyled and ſaid to be) which are 
with very many other antient things, compriſed 
in the Black Book of the Admiralty, which are 
therein ingroſſed in an antient Character upon Vel- 
lum, one of which immediately followeth the an- 
tient Statutes of the Admiralty, and is there ſet 
down in old French as the laid Statutes ; are, and 
cContaineth 38 Articles. 

A ſecond is a Latin Copy tranſlated out of an- 


other antient French Record by Rougbton, and in 


an antient Character in the ſame manner, inſerted 
into the ſame book, and containeth 52 Articles. 
The third is the Inquiſition taken at Quinbo- 


rough the 2d of April, in the 49th year of the 


Reign of Edward the Third; at which time and 
to which place he cauſed ſeveral Maritime and 
 Sea-faring arid Sea-trading men of the beſt judg- 
ment and knowledge in Sea affairs of moſt of the 


Maritime parts of England to be ſummoned, and 


there before V. Neve! Admiral of the Nerth, 


Philip Courtney then Admiral of the Weſt, and 
| William Lord Latimer Chamberlain of England, 


and Warden of the Cinque-Ports, to meet toge- 


ther and conſider of all fuch Points and Matters as 


had antiently and uſually been obſervable, inquir- 


able, and puniſhable in the Admiralty, upon 


which inquiſition 81 Articles were concluded on, 
which are likewiſe ingroſſed (they being more 


particular than the former) in old French, in the 
8 fad 
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ſaid antient Black Book of the Admiralty: But 
theſe (as the Scottiſh Articles) do concern only 
matters to be proceeded againſt criminally, and 


not matters of T'rade, Traffick and Commerce, 


and damages ſuſtained at Sea, or in Ports, Ha- 
vens, &c. whereof I ſhall come to treat in the 
ſecond Book; yet do theſe ſeveral Records in ſe- 


veral Articles ſet forth in what manner ſuch as 


ſhall ſue or implead any Merchant, Mariner, or 
Seafaring- man for any Contract Maritime, whe- 
ther made by Charter-party or otherwiſe, or for 
any thing whatſoever done of, or concerning any 


Ship or other Veſſel in any other Court chan the 
Admiralty ſhall be proceeded againſt, as I ſhall 


more particularly hereafter fet forth : But my 


chiefeſt reaſon that the Civil and Maritime Law- 
Courts were here. ſettled in England, before they 
were ſettled in divers of thoſe other Nations, is 


for that this Nation hath had the Dominion over 


the Britiſh Seas, and their High-Admirals their 
1 over thoſe Maritime Affairs, which 


ell ſub iſto regimine et dominio, fo antiently, as 


that in Edward the Firſt's time the ſame was ac- * 
knowledged by very many other Nations to have 
been then beyond the memory of man, as I have 
before ſet forth in the ® 5th chapter of this Book, 


where I take my authority from an antient Re- 


cord of the Tower in nature of a Libel, intituled 
De ſuperioritate maris Angliæ, et jure officii Admi- 
ralitatis in eodem; as is in the fame 5th chapter 


expreſſed, The Record it ſelf J was a long time 


ſince ſhewed by my old friend Mr. Collet, who 
for a long time had the keeping of the Tower 
Records under ſeveral men, unto whoſe care and 


0 Sup. cap. 5. 
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cuſtody the ſame were committed; and afterwards 


I met with the ſame in Mr. Selden's Book, Þ De 


dominio maris, which I had not before read over ; 


and after that I found the ſame ſet forth by < Sir 


Edward Coke in his Juriſdictions of Courts; yet I 
will not ſend the Reader thither to ſeek it, but 
for his readier perufal I ſhall again ſet forth the 
ſame here, and therewith terminate and end this 
firſt Book of my Maritime Diczologie of England, 
The words of the Record are theſe, _ 

A vous Seignieurs Auditors Deputes per le Rois 
de Engliterre, et de France a redreſſer les damages 
faits as gents de lour royalmes et des auters terres 


ſubgits a lour ſeignuries per mer et per terre en temps 


de pees et trewes. Monſtrent les procorours des 


Prelats et Nobles, et del Admiral de la mier d' En- 


gliterre, et de Cominaltes des Cities et des Villes, et 
des Merchants, Mariners, Meſſagiers, et Pelerins, 
et des toutes aulires du dit Royalme de Enpliterre, 
et des aultres terres ſubgits a la Seignurie du dit 
Roy d' Engliterre, et daillours ſicome de la marine 
de Genue, Cataloigne, Eſpaigne, Alemaigne, Ze- 
land, Hayland, Friſe, Dennemarch, et Norway, 
et de pluſours -aultres lieux del Empier, que come 
les Roys d' Engliterre per raiſon du dit Royalme du 
temps dont il ny ad memoire du contrarie euſſent eſte 


en paiceable poſſeſſion de la Soveraigne Seignurie de 


la mier d' Engliterre et des Iſles efteaunts en ycele 
per ordinance et eftablicement des lois, eſtatuts, et 
defenſes et Parmes et des veſſeaux autrement garnies 
que veſſeaux de merchandiſe et de ſeuerte prendre et 


ſauve de gardes doner en tous cas que meſtier ſerra 


et par ordinance entre tout manere des gents taunt 


v Seld. De dom, maris, lib. 2. c. 26. © Coke Juriſdic. 
Court. c. 22 
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Ov Sea- Furiſdiftion. 59 
dautre ſeignurie come de lour de propre de tous aul- 
tres faitz neceſſaries a la garde de pees droiture et 


equitie par elonques paſſants et per ſouveraigne garde 
et toute manere de coniſance et juſtice haulte et baſſe 


ſur les dites lois, eftatuts, ordinances, et defenſes, 


et pur toutes autres faits queux a le government de 
ſouveraigne Seignurie appertenir purrent es lieux 
avandits. Et A. de B. Admiral de la dit mier de- 
putey per le Rey d' Engliterre, et tous les aulires 
Admirals par meſme celus Roy d' Engliterre et ces 
Anceſters iades Royes d' Engliterre euſſent eſte en 
paiſiable poſſeſſion de la dit ſouveraigue garde ove 
la coniſance et juſtice et touts les aultres appurte- 
nances avant ditz forpriſe en caſe dappele et de que- 
rele fait de eux à lour ſouveraigne Roys d' Engliterre 
de defalte de droit ou de malvais judgement, et eſpe- 
cialment pur empechement metre et juftice faire ſeurte 
prendre de la pees de tout manere de gents uſants 


ermes en la dit mier ou menans niefs aultrement ap- 


parreilles ou garnies que nappertient au nief de mar- 


chants, et en touts aultres points en queux homme 
poit avoir reaſonable cauſe de ſuſpition vers eum de 


robbery, ou des aultres mesfaitg. Et come le maiſtre 
de niefs du dit roialme d' Engliterre en abſence des 
dits Admirals euſſent efte en paiſable poſſeſſion de co- 
nuſtre et juger des touts faits en la dite mier entre 
touts manere de gents felone les lois eftatuts et les 
defenſes, franchiſes et cuſtumes. i 

Et come en le primer article de lailliance nad- 
gaires faite entre les dites Roys en les traites ſur le 


darreine pees de Paris ſoient compriſes les paroles 


que ſenſuient en une ſedule annexe a yceſte. 


Primerment, il eſt traite et accorde entre nous et 


les meſſagers et les procurours de ſurdiz en nom des 


diss Rois que yceux Roys ſerront lun a lautre deſores 


en avant bens verrois et loyaux amyes et eydans coun- 
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60 The Maritime Dicæolbgie; 
tre tout homme ſauue leſgliſe de Rome en tiels manere 
que fi aſcun ou. pluſours quicunquex ils fuiſſent 
voloient deponticer, empheſcher, ou troubler les dilz 
Noys en franchiſes et liberties, priviledges es droits, 
es droitures, ou es cuſtumes de eux et de lour royalmes 
quils ſerront bons et loyaux emys et aydans countre 
toute homme que puiſſe venire et morir à defendre, 
— gardt et maintenir les franchiſes, les liberties, les 
privileges, les droitz, les droitures, et les cuſtumes 
de 5 except le dit Roy d' Engliterre Monſieur 
John Duc de Braban en Brabant et ſes heires deſcen- 
dus de lui et de la fille le Roy d' Englilerre, et except 
pur le dit noſtre Seignior le Roy de France excellent 
Prince Dupert Roy d' Alemaigne, ſes heires Roy 
@ Alemaigne, et Monſieur Johan Counte de Henan 

en Henan, et que lun ne ſerra en conſaile ne en aide 
ou lautre perde vie, membre, eſtate ne honour tem- 


(. Monfieur Reymer Grimbald maiſtre de la 


navie du dit Roy de France que fe dit eftre Admiral 
de la dit mier deputey perſon Seignior avant dit pur 
ſa guerre contre les Flemings apres le dite alliance 
faite et affirmee contre le forme et la force de meſine 
lalliancè et lintention de ceux qui la firent Poffice del 
Admiral en la dite mier d* Engliterre par commiſſion 
du dit Roy de France torſeouſement empriſt et uſa 
un an et plus en pernant le gents et Merchants du 
Royalme d' Engliterre et daillours per la dite mier, 
paſſaints oveſque lour biens et les gents ainſi priſes 
livera a la priſon de ſon dit Seigniour le Roy de 
France lour biens et marchandizes a les receivors per 
meſme celuy Roy de France a ceo deputey en les ports 
de ſon dit Royalme come a luy forfait et acquis fiſt 
amener per ſon juggement et a gard, et la priſe et 
detenue des dites gents ove lour dites biens et mar- 
chandiſes et ſon dit juggement, et a gard ſur la for- 
faiture de eaux et acqueſt ait juſtifie devant vous 
N inen 


; Or, Sea- Furiſddiction. 67 
| Seigneurs Auditors en eſcripts per my lautoritie de ſa 
dite commiſſion ſur Þ Admiralte avantdite per lui ainſi 
uſurpe et per une defenſe communement fait per le 
Neoy d Engliterre permy ſon poer ſelonla forme de le 
 . tiers article de lalliance avantdite qui contient les 
= paroles deſuſecripts en requerant que de ceo il en fuſſe 
guitx et abſoluts en grand damage et prejudice du 

dite Roy d* Engliterre et des Prelats et Nobles et aul- - 
tres deſuſnomes. Purquoy les dites procurours et les 

noms de lours ditz Seigniours a vous Seigniours Au- 
ditors avantditz pryent que deliverance dewe et ha- 

ſtine des dites gente oveſque lour biens et marchan- 
 diſes ainſi priſes et delenues faicets eftre fait al Ad- 
miral du dit Roy d' Engliterre a qui la coniſance 

de ceo apertient de droit ficome deſſus eſt dit, ainſi 

'. guils ſauns diſturbance de vous et d'aullre pniſſe de 
| ceo conoiſtre et faire ceo que apertient a ſon office 
: avant dit. Et que le dit Monſieur Reymer ſoit con- 
dempne et diſtreint a faire due ſatisfaction a touts 
les dits damages ſeavant come il purra ſuffire et en 
i defalte fon dit Seignior le Roy de France per que 
il eſtoit deputey al dit office, ei que apres dere ſatis- 
faction faitz as dits damages le dit Monſieur Rey- 

mer ſoit fi duement punis par le blemiſſement de la 

dite alliance, que la puniff on de luy 18 as autres 

example or temps a venir, "> 
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Item in alio Rotulo annexo. 


hem; A la fin que * venes et conſt deres les formes 
des proces et les letters ordonees per les conſaillers 


bear ns: 
/// Oe nr 
PSOTEEPST. x. — _—_ 2 0 * _ 


le Aiel noſtre Seignior le Roy, etc. eſpecialment a re- 1 
linir et maintenir la Souveraign que fes dits an- "8 
ceſters Roys d Engliterre loloyent avoir en la dite * 
 mier d Engliterre, quant al amendment, declaration, 33 


ef interpretation des loix PEEL eu faites a governer 
76 — 
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touts maneres des gents paſſants per la dite mier. 
Et Primerement a ſon Admiral et as Maiſters et 
Mariners des niefs de Cync ports d' Engliterre, et 
des autres terres annexes a la corone d' Engiiterre 
emendant a ſa armee en la dite mier pur retinir 
et maintenir la garde des lois avantditz, et la Pu- 
— niſſion de touts faitz al encountre en la mier 


ſafaite, 
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The SECOND BOOK. | 


That the Sea furiſdiftim and the Land Furiſ: 


diftion are, and ſo neceſſarily muſt be, two 


different and diſtin&t Furiſdictions, having no 
dependance each upon the other. 
ILthough the exact time of the beginning 
or firſt ſettlement of the Juriſdiction of 
the Admiralty Court here in England, be 


not by me in the preceding book ſo clearly ſet 
forth as ſome might have expected, yet is ſome 
foundation thereof deduced from ſuch hight of 


Antiquity, as that I cannot but hope that the Juriſ- 


- diction itſelf will for that cauſe, and what ſhall be 


ſhewed in this enſuing Treatiſe, deſerve a continu- 
ance to poſterity. And although in the precited 


antient Records, we find not the ſame title of that 


Office obſerved, and kept, yet may we very well 


perceive the fame Office to have been preſerved, 
Ck | g WE exer- 
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exerciſed, and executed; though under ſeveral 
titles. And we find that in Edward the Firſt's 
time (as plainly appears by the before, quoted 
2 Libel, and other before cited Records) the ſame 


Was exerciſed under the title of the Admiral: And 
doubtleſs that title was long before that time known nm 


to belong unto the chief Captain, Commander, or 
Keeper of the Fleets, Ports, and Seas, and hath 
been ſo uſed by many other Nations in Europe. 
However the diverſity of names neither extin- 
guiſheth the nature of the Office, nor doth fo 
much as make any diſtinction between the one and 
the other perſon ſo diverſly named, whilſt they 
both bear one and the ſame ſignification. 
But here I ſhall proceed next to diſtinguiſh this 
Juriſdiction from the Land Juriſdiction, and ſhew 
that the Land Juriſdiction and Sea Juriſdiction are 
(and muſt neceſſarily ſo be) two abſolute, different 
and diſtin& Juriſdictions, having no dependency 
one upon the other. Z 
And firſt, theſe two Jurifditions are abſolutely 
different and diſtinct in reſpect of the Parties which 
exerciſe them; the one being exerciſed in the 
active and directive part by the Admirals, Cap- 
tains, and Governors of the Seas, Sea-coaſts, Ports 
and Shipping, which have allor molt of them from 
antient times been Equites Aurati, deſcended from 
Royal Blood: Noblemen, or-deſcended from No- 
bility, as b Sir Henry Spelman ſaith, The judicial 
part by the Judges of the High Court of the 
Admiralty, and Vice-Admirals Courts, learned and 
well vers'd in the Civil and Maritime Laws, zuxta 
_ #lud venerabilis ejuſdem Spelmanni verb. De Ad- 
miralio Gallico, pag. 16. Nes enim, Sc. de quo vide 


2 Cap. ult. prim. N Spelm. verbo Atairalhrick ſeries, 
© Spelm. verb. Aamir. Gallic p. 16. & ſupra, Gap. . lib. 1. 
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fupra, cap. 2. lib. 1. ſub fine, The other exerciſed 


by the learned Judges of the Land in the Courts at 


Weſtminſter, and within the Bodies of the ſeveral 


Counties of the Nation in their ſeveral Circuits; 


the Judges of one Circuit having no authority or 


power over the other, nor having any thing to do 


to intermeddle with the other in their Circuits. 


Secondly, the Court of the Admiralty hath 


from antient times been ſtyled Suprema Curia ſuæ 


Majeſtatis Admiralitatis Angliæ; ſo that the ſame 
hath antiently been ſtyled the King's Court, as 
well as his Courts at Weſtminſter. But from the 
one Juriſdiction there) heth an immediate appeal 
unto the ſupreme authority in Chancery, which 
Court appointeth Judges Delegates by Commil- 
ſion under the Great Seal (upon the apprehenſion 
of an illegal ſentence) who are aſſigned and ap- 


pointed Judges for further hearing, deciding, and 


adjudging of the ſaid ſentence and caule of appeal, 


according to the rules of the Civil Law. 
In the other there lies a Writ of Error from the 
Common Pleas to the King's Bench, and from 
that Bench to the Judges of ali the three Benches 


in the Exchequer Chamber, ; 
The Appeal from the Admiralty is for the 


rectifying of the Sentence, as well as of the pro- 


ceedings, which appeal the Foreigner muſt be al- 
lowed, otherwiſe he will complain at home of 
injuſtice done here, and fo proceed to the courſe 
of obtaining Letters of Repriſal for his ſatisfaction, 


whether the firſt ſentence was good or not, upon 


this ground only, that he had not the due courſe 
of Law allowed him, for the trial of that Sen- 


| tence which was firſt given againſt him. 


The Writ of Error reverſeth the Judgment, 


tho? never fo juſt, if an error be found in the pro- 


ceedings; but reverſeth not the Judgment, tho' 
: OE OE the 
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the ſame ſeem never ſo erroneous to him againſt 


whom it was given, if no error be found in the 


proceedings. 

Thirdly, they are abſolutely different and di- 
ſtinct in regard of the different and diſtinct ſub- 
jects the Judges of them do handle and are buſied 
about; they of the one being buſied and occupied 
in the ordering and diſpoſing of all buſineſſes upon 
the Coaſts and Havens of the Seas, tending to the 
preſervation of this Nation from foreign Invaſion, 
and keeping thereof in ſafety and quiet; and in the 
building, repairipg, tackling, and furniſhing, or 


cauſing che building, repairing, tackling, and fur- 


niſning of all manner or ſorts of Ships, Boats, or 


Veſſels whatſoever for that purpoſe, and keeping 


the dominion over the Br:7ifþ Seas, and in the 


otherwiſe ordering and directing of all manner of 

Ships, and Shipping, and ſeafaring Men, and all 
manner of Trading, Merchandiſing, Traffick, and 
Commerce thereby, or therewith ; and n hearing, 


deciding, and adjudging all differences, debates 


and controverſies ariling from things done, or to 
be done at Sea, or in any Port, "Harbour; or 
Creek thereof, either between the King cr the 


Lord High Admiral, and any Party, or between 
Party and Party, Foreigner or others, whether 
Criminal or Civil. 


Thoſe of the other Juriſdiction being employed 


in ordering of all things for the good, peace and 
quiet of this Kingdom within itſelf, and in the 


hearing and determining of all offences, debates 
and differences ariſing, or growing from any thing 


done, or to be done within the ſeveral bodies of 


the Counties thereof, whether they be Criminal or 
Civil, whether they concern Eſtates real or perſo- 
nal; whether they be between the King, and an 

other 


* 


1 
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other party, or between party and party, which 
are triable by the ſaid Law. | 
Pourthly, they are different and diſtinct, in 
reſpect of the rules the Judges proceed unto judg- 
ment by, thoſe of the one Juriſdiction proceed- 
ing according to the rules of the Civil Law, known 
and uſed by all or moſt Courts and Judicatures i in 
Chriſtendom. * 

Thoſe of the other proceeding according to 
Rules and Laws municipal, known only unto 
themſelves, and fuch as are well ſkilled and vers d 
in the ſame, and are Inhabitants and Subjects of 

this Nation. N 

To ſer forth the differences between theſe two 
Juriſdictions in their proceedings, was to under- 
take the ſetting down of the whole proceedings in 
all ſeveral cauſes, triable both in the Admiralty, 
and the Common Law- Courts; the one of which 
(with ſome pains) I might very well do; but the 
other belongs not to me to undertake : yet fo 
much I know of them, as that I am ſufficiently - 
informed in my judgment, that they are exceed- 
ingly different even in their proceedings. | 

Fifthly, they are different even in the Laws 
themſelves, whereby the Judges are guided ro 
their determination, and directed in their giving 
of judgment; thoſe of the one Juriſdiction deter- 
mining according to thoſe Civil Laws, which are 
5 Maritime, and ſtill retained, and kept in uſe in 
moſt Nations in Europe, adjoining thcreunto thoſe 
few and ſhort Laws of Oleron, with ſome other 
| cuſtomary Laws of the Seas, which are commonly 
| accepted and known, where ſuch Judicatories are 
| kept and held; and are expreſsly declared and 
| Publiſhed by ſeveral Maritime Writers. Thoſe 
of the other judging according to a municipal 


FA Law, 
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Law, fitted, prepared, and compoſed only for 
Land affairs, and indeed only for the Land affairs 
of this Kingdom by the advice of ſuch as have 
had the beſt judgment in thoſe Land affairs. 
And as theſe are different and diſtinct from the 
Civil and Maritime Laws, which have been com- 
poſed by the advice of ſuch as have had frequent 
Traffick, Trade, and Commerce at ſea, and by 
that means have had beſt knowledge and judg- 
ment in ſea affairs: So indeed in the ſame manner 
are the Civil Laws which have been compoſed and 
eftabliſhed in other Nations by ſuch as have been 
of beſt experience in buſineſſes of the Republick, 
for the guiding and governance thereof diſtin: 
guiſhed and kept apart from thoſe other Civil 
Laws which are Maritime d. 
The abſolute neceſſity of keeping theſe two 
Juriſdictions thus diſtinct one from the other, you 
ſhall have fully ſet forth in the 14 & 15 chapters 
of this ſecond Book, wherein is ſhewed the uſe 
and practice of the Civil Law in moſt foreign Na- 
tions, and that the ſame is abſolutely neceflary to 
be uſed and practiſed in all Admiralty Courts, 


unto which two chapters I eſpecially refer the 


1 Reader. 


4 Infra lib. iflo 2. cap. 14 & 15. 


CHAP 


\ 


Or, Sea- Furiſdiction. 69 


CHAP, I 


That the Furiſdiction of the Admiralty doth ex- 


tend to all manner of Ships, Shipp1 5 Seafar- 
ng Sea- trading men. 


eing then that the Admiralty is a diftin& Ju- 
gn from the Land Juriſdiction, in the 
next place the bounds and limits thereof are to be 
conſidered, and thoſe will beſt appear by the be- 


fore mentioned Records, of the Patents and Grants 


of that Juriſdiction. 


Firſt then, that this Juriſdiction extendath to 
all manner of Ships and Shipping, (I T Int 


will not be denied ; for it is plain by the Records 
already quoted, that the Kings had in thole an- 
tient times their Admirals as well for the Northern 


Seas and Coaſts as the Weſtern ; yea, and ſome- 


times ſeveral Admirals for one of theſe Coaſts, as 
in the twentieth year of Edward the ſecond, qui- 
dam * habuerunt cuſtodiam coſterarum maris inter 
Toffe & Thaw, & quidam aliarum; and in the 
tenth year of the ſame King's reign, one I. 

had the ſame power ab ore aque Themeſis uſque 


Ipſwic. and Johannes de Thorpe ab Ipſwi ic. gu 
Linn. 


Shall we think then that this King had in thoſe 


times (when ſhipping was far more ſcarce than it 
| hath been ſince) in cach of theſe Coaſts, and in 


every of theſe particular places within theſe Coaſts 
(where he had Capitancum & Acmirallum flote ſug). 


a Fleet conſiſting of his own particular Ships, 


which he called fora noſtra, which required a Cap- 


tain and Admiral to govern them! ? Certainly no, 


Rot. an. 20. Ed. 2. memb. 7. 
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70 The Maritime Dicaologie, 
but all Ships, Boats and Veſſels whatſoever belong- 
ing unto ſea, lam remiculi, quam corbitæ A. de gauli; 
tam naves frumentariæ ſive onerarie, quam naves 
preſidiarie ;, tam Beucentauri, quam naves pretorie 
froe Navarche, &c. were all comprehended under 
flota navium, And this is plain, for that theſe 
Governors were ſometimes ſtyled b Capitanei na- 
vigit, as well as Capilanei & Admiral: flote na- 
vinm : And that navigium ſignificth all manner of 
- ſhipping, I have already ſnewed. And likewiſe 
very many of the antient Patents expreſsly run 
flote noſtre omnium navium; J ſhall initance only 
in one or two, as in that of the 8 Ed. 3. which 
runneth thus: Rex omn bus ad quos, &c. ſalutem ; 
Sciatis quod nos de fidelitate probat & circumſpec- 
tione providd dilechi & fidelis noſtri Rogeri de 
Hengham plenarie confidentes, conſtituimus ipſum 
Rogerum Capitaneum & Admirallum flotæ n:tre 
omnium na e 54 c. tam quinque portuum quam 
aliorum portuum & locorum per cofteram maris ver- 
us partes, Cc. 

And in that of the frſt of Edward the Third, 
in theſe words, Rex omnibus ad quos, Cc. ſaln- 
tem: Sciatis quod nos de circumſpectione & fideli- 
tate dilefi nobis Johannis Parbroun confidentes, 
conſtituimus eum Capitaneum & Admirallum flotæ 
noſtræ emnium navinm mag næ Jernemouth, & om- 
nium aliorum locorum, e. c. per coſteram maris ver- 
ſuis partes Boreales, guamdiu nobis placiterit, Gc. 

So that theſe who were Admirals of the King's 
Fleet, were Admirals. of all Ports, and Admirals 
of all Ships of all Ports, 

And as it extendeth to all manner of S! hipping, 
fo doth it extend unto all manner of Shipmen 
for to little purpoſe was it tor the Admirals to have 


» Sup. cap. 1. lib. prim. % 23 
had 


5 Sea- Turiſcliction. — 1 
had power and authority over the wooden Veſſels, 
if they had not had power over all the Seamen and 


Mariners in them, yea, and over all others that 
belonged thereunto, or had to do. therewith, or 


were ſkilled therein. For by almoſt all the be- 


forecited Patents they had not only poteſtatem ſuper 
omnes & ſingulos marinarios, but alſo ſuper omnes 
de fold, of or belonging to the Fleet, Navage, 
Ships, or Shipping, as well the owners of them, 
the Merchants and Traders with them, and Im- 
ployers of them, as the Mariners of what degree 
ſoecver, failing in them, or in any wiſe belonging 
to them, tam mercatores & exerciiores, quam pro- 
prietarios; tam naucleros,, quam helciarios ; tam 


gubernatores, quem diaturios; tam proretas, quam 


meſonantas : and not only over theſe, but alſo over 
all ſuch as were imployed in their Art, Trade, or 


Occupation, for and towards the building, repair- 
ing, fitting and furniſhing of Ships for Naviga- 


tion, and ſetting them forth to Sea, as Ship- 


wrights, Anchor-ſmiths, Rope and Cable-makers, - 
and the like, tam fabros anchorarics quòùm naupegos, 


 prymneſia anchoralia, retinacula puppis ſtupea, & 
funes nauticos, tain venditores, quam fabricatores, 
Sc. All which were faid to be de flota navium, 
or. de navigio; of or belonging to the Fleet or 
Navage; and were thoſe omnes ali: de ft, over 


whom the Admirals had command, power, ard 
authority, beſides the Mariner; as is ſet forth in 


the forementioned Records. And as it had been 


to little purpoſe for the Admiral to have had power 
over the Veſſels, and not over the Mariners and 


Scamen, and others fit for that imployment; ſo 
had it been to as little purpoſe, if he had not had 
the ſame power over the Owners of them, and the 


Merchants that employed them, who otherwiſe 


- 


would have either oppoſed his directing the uſe of 
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72 Maritime Dicavlogie ; ; 


them, or his own ufi ng of them at all, tho? for T8 
the ſervice of the King, and good of the Com- 

monwealth. And to as little purpoſe had this ex- 
tent of his Juriſdiction been, had he not had the 
command over all ſuch as were moſt able and 
ſkilful to fit and furniſh them for ſervice. | 

And the conſtituting of a man Capitaneum & 
Admirallum Flote navium, Capitanenm navigii, 
Cuſtodem marine, Capitaneum nautarum & mati- 

nellorum, &c. doth give a very great power not 
particularly ſpecified in the Grant. 

For all men very well know, that all Patents and 
Grants, as well of Offices and Places, as of Lands 
and other things, did in antient times comprehend 

and contain in them very much, in a very few lines 
and words; and have been daily enlarged by parti- 
cular expreſſions, and ſingular ſpecifications} when 
as nothing more hath been granted, than what was 
Wy by general words granted before: And the reaſon 
hath been, leſt ſome particulars in proceſs of time 
might be loſt for want of continual uſe, or drawn 
into queſtion, and cavilled unt. whether uſed 
or not uſed. 

Vet have I ſeldom met with any of theſe ſpe- 
cifical Grants that do truſt to ſuch ſpecification, 

without the general addition, et ommia alia perti- 

nentia, or the like, left in their particular ſpecifi- 
cations they ſhould loſe ſomewhat of that which 
was formerly granted in general words, and by 
ſome perhaps obſer ved, and known to be appurte- 

nant, and belonging unto the thing granted, tho' 
ſor ſome time diſcontinued. 

We mult not think therefore that by ſpecifying 
particulars, and ſtretching a conveyance of halt a 

den lines into a whole ſkin of Parchment or more, 

' ene fcot of Land is gained the more thereby: for 
to, I might very well concelve, that the ſeller 
often- 


Or, Sea-Juriſdiction. 73 


oftentimes might by that means ſell more than his 
own. For I have often ſeen many more particu- 
lars ſpecified in the Conveyance from the ſeller, 
than were ever intended by the Conveyance to pals 
to the buyer, or the ſeller had to ſell. And in- 
deed this enlarging of Conveyances and Grants is 
ſo uſual, that a man might very well conceive (the 


Evidences being peruſed from the firſt to the laſt) 


that every alienation had begot an enlargement of 
the eſtate, when nothing at all hath been added 
thereto. 

We muſt not think therefore, that de there 
have been more particulars of the Admiral's power 
and quriſdiction ſpecified in the latter Grants and 
Patents, than were in the former and more an- 


tient; that therefore theſe latter Admirals have 


gained greater and larger power and juriſdiction 
than the former had. 


Nor certainly can any thing be gained by ſpeci- 


fying particulars; ſomething may be faved, and 
ſomewhat may be very well loſt, if et omnia alia 


ſave it not. 
I will not deny but that there may be, and 
daily are made unto Manors, Lands, and Tene- 


ments, many additions, hereby they are much 
increaſed. 


And likewiſe to offices and other places, both 


in extent of office, and increaſe of fees, or other 
profits: But theſe additions do, and always will 


appear by the Deeds of Conveyance, Grants or 
Patents themſelves, and are diſtinguiſhed from the 


antient Manors, Fc. and their appurtenances; 3- nd 


from the antient offices and places, their rights 


and profits, by Ei preterea, or ac etiam, or ac 


ſimiliter, Sc. 


And where there is an addition, theſe 3 or 


the like always are; but always where theſe words 
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are, there is not always an addition; for they are 
ſometimes uſed by way of ſpecification, and ſome- 


times inſtead of an et, between two ſpecifications. 


| Now in antient times, the very conſtituting an 


Admiral, Captain, or Governor of the Fleet or 
Navage, carried with it all the power and juriſ- 
diction belonging unto that office or place, with- 
out ſpecifying any of the particulars; and when 
any particular deſign was in hand at the time of 
the conſtituting and making of the Captain or Ad- 
miral, or whatſoever other title he bors- (as often 
ſuch deſign at that time there was, which cauſed 
the change of the Admiral) then was that parti- 


cular power which belonged unto his office, and 


concerned that deſign, ſpecified either in the Man- 
date directed to all Sheriffs, and other Miniſters 
and Officers for their obedience unto him, as Ad- 


mira], Captain, &c. but in ſuch manner as ſheweth 


that particular to be included amongſt the many 
other particulars granted unto him by his Patent, 


under the general words, Conſtituimus dileddum et 


fidelem N. Capitaneum et Admirallum flote navium, 
or Capitaneum Navigii, Sc. or elſe that particu- 


lar, when any is ſpecified in the body of the Pa- 


tent with an ita quòd; ut, ita quod poteſt hoc vel illud 
faccre; which plainly ſheweth that that ſame par- 
_ ticular was before amongſt others granted in the 
preceding general words. I ſhall here ſet down 
only one example of each. King Edward the Sc- 
cond in the tenth year of his Reigny grants a 
Patent of this Office to Joh de Atly, under theſe: 
general words. 

Rex omnibus ad quos, 2 ſalutem: Seiatit quod 
conſtetuimus dilectum & I gelem noſtrum Johannem 
de abr Capitaneum Navigit ad partes Hiberniæ, 


Rot. an. 10 Ed. 2. ſecunda part pat. m. 22. 


f 5 | S * 


* 
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Or, Sea-F uriſdiftion. 75 


Se. quamdiu noſtræ placuerit voluntati, in cujus, 


Sc. Teſte Rege apud Claringdon 28 die Martii per 


brev. de privato ſigillo. 
And he giveth this Mandate upon the conſti- 
tuting of him, Et mandatum eſt Vicecomitibus, 


Ballivis, Miniftris, et omnibus fidelibus Regis Ma- 


rinariis, et aliis ad quos, &c. quod eidem Johanni, 
tanquam Capitaneo navigii prædicti, in omnibus, que 
ad ſalvani et ſecuram cuſtodiam terrarum prædicta- 


rum pertinent, conſulentes ſint, intendentè et auxi- 


liantes, quotiens opus fuerit, et per ipſum Johannem 
fuerint ſuper boc ex parte Regis præmoniti. T. ut 
ſupra per brev. de privato ſigillo. 


And having given this Command in general to 
all Officers, quod i in omnibus conſulentes ſint, inten- 
dentes, & auxiliantes; yet leſt they might perhaps 


not underſtand one particular of extraordinary great 


power to be comprehended in the Admiral's Pa- 
tent under theſe general Words, conſtituimus Capi- 
taneum Navigii, by another Mandate he declareth 
that he had made him Captain of the Navage, 
and thereby given him this power; and theſe are 
the Words of the Mandate. 


Rex e omnibus Ballivis, Miniſiris, del lu, fais, 
ad quos. Fc. ſalutem. Cum conſtituerimus dilectum 


et fidelzm noſtrum Johannem de Athy Capitaneium 
navigii ad partes Hiberniæ, Sc. dedimus ei po- 
teſtatem ad eligendum bomines ſus cientes, ad arma 


) 
potentes, prout ſibi vigerit expeaire ad morenaum 


ſecum in navigio prædicto pro defenſionè et 175 vatione. 


terrarum prediftarum, ct ad puniendum ilos, quos 
et rebelles; et 


ideo vobis, et cuilibet veſtrum firmiter injungendo 


mandamus, quod eigen! Johann in prœmiſſis minibus 


Rot. eodem memb. eadem. Ret. eodem memb. eadem. 
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76 Maritime Dicæolggie; 
et fingulis intendentes ſitis & auxiliantes, quotiens 
et quando per ipſum ſuper hoc fueritis ex parte 
noſtrd præmoniti. T. ut Jupra per preve de privato 
fegillo. 
Nov by the repetition of the Patent itſclf here, 
wherein not one word of this particular 1s ex- 
preſs'd, and by theſe words dedimus poteſtatem, &c. 
we have given him power, is plainly ſet forth and 
ſhewed, that this particular, amongſt others, was 
granted under thoſe words, Conſtituimus Capita- 
neum Navigii. But I ſhall proceed to another ex- 
ample, where another particular 1s ſpecified in the 
body of the Grant with an ita quod, after the 
Conſtitution it ſelf, which likewiſe ſheweth that 
that particular was comprehended in the very 
 Conftintutiong ang, granted before in the general 
words: And this is a Patent granted in the 22d 
y lard the Firſt, which followeth in theſe 
words: ; 

Rex, &c. f 0 s ef 1 ingulis Vicecomitibus, 
Ballivis, Miniſtris, et fidelibus ſuis, ad quos, &c. 
ſalutem: Sciatis quod conſtituimus dilectum et fidelem 
noſtrum Willielmum Leybourne Capitaneum nau- 
tarum et marinellorum noſtrorum Quinque por tulln 
et membrorum eorundem, et ſimiliter Jernemouth, 
| Bayon, Hiberniæ, Walliæ, et omnium aliorum por- 
ſuum, el locorum, in quibus naves ſtve battelli ap- 
plicant infra regnum et poteſtatem noſtram; et 
eliam militum et aliorum fidelium noſtrorum, qui cum 
9% per præceptum noſtrum in flota navium ipſo- 
ſorum nautaram et marinellorum Per partes marili- 
mas et coſteras maris contra inimicos noſtros funt 
profecturi. Ita quod idem Capitaneus per ſe et alios, 

quos per literas ſuas patentes fegilio ſuo fegnatas af- 


* Ret. Volcoyn. an. 22 Ed. 1. memb. 8. 


ſignare, 


| 
Or, Sea-Furiſdifton, 77 
Agnare, deputare, deſtinare voluerit, capere poſſit, 
et ſecum ducere homines idoneos et potentes ad arma, 
naves, vargeas, et battellas, victualia et alia que ad 
expeditionem eorundem neceſſaria fucrint, et etiam 
quod capere poſſint ermaturas per viſum didi Capi- 
 tanei, ab illis à quibus idem Capitanei's eas viderit 
capiendas; dum tamen hujuſmodi vitiualibus et aliis 
neceſſariis, que ad eorum Capitanci, nautarum, et 


marinellorum ſuftentationem ſic coapta fuerint, ſatis- 


facient illis a quibus ea ceperint, juxta rotionabile 


Pretium eorundem, et de armaturis ſimiliter, vel 
l ſicientem ſecuritatem inveniant de itfis armaturis 


reſtituendis, Et ideo vobis omnibus et ſingulis man- 


damis, et in fide qud nobis tenemini præcipimus, fir- 


miter injungentes, quod prediffo Willielmo tan— 
quam Capitaneo prædictorum nautarum, et marinel- 


lorum, militum et aliorum prædictorum, et aliis quos 
idem Willielmus per literas ſuas patentes aſignadve- 


rit et deſtinaverit, ficut prædictum eſt, in premiſſis 


omnibus et ſingulis fitis intendentes, reſpondentec, 
auxiliantes, et obedientes, prout vobis ſcire faciet ex. 


parte noſtrd. In cujus, &c. has literas noſtras fieri 
fecimus patentes quamdiu nobis placuerit duraturas. 
T. R. apud Weſtm. 7 Junii. 


Et s mandatum eft Vicecomiti Northumbriæ, 


quod prædicto Willielmo languam Capitaneo prædic- 


torum nautarum, marinellorum, militum et aliorum 
prædictorum et aliis quos idem Willielmus per lite- 
ras ſuas patentes allgnaverit et deſignaverit, ſicut 
 predifum eſt, in proemiſſis omnibus et fingults, ſit 


intendens, reſpondens, ouxilians et obediens, prout 
eidem Vicecomiti ſcire faciet ex parte Regis. T. R. 


apud Weſtm. 8 die Juni. | TS 


3 Ibidem. 
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Eodem modo mandatum eft 


Vicecom. Ebor. Vicecom. Southampton 
Vicecom. Lincoln. Vicecom. Somerſ. et Dor- 
Vicecom. Norfol. et ceſt. 

SO... Vicecom. Devon. 
Vicecom. Eſſex. Vicecom. Cornub. 
Vicecom. Cant. Vicecom, Glouceſt. 
Vicecom. Suſſex. Vicecom. Lancaſt. 


Roberto de Tybotot Juſtic. Weſt-Wall. oa ejus 


locum tenenti. 


Roberto de Staundon Iuſtic. North-Wall, 


ejus locum tenenti. 


Reginaldo de Grey Fuſticiario Ceſtren. et uus | 


locum tenentt. 


= 


The Record ſets forth firſt the Grant in gene- 
ral, which is compriſed in the former words there- 
of, viz. Conſtituimus Willielmum Leybourne Ca- 


pitaneum nautarum et marinellorum noſtrorum, mi- 
litum, etc. 

Then it is declaratory, and ſpecifieth ſome par- 
ticulars of his power, which are comprehended 
under thoſe general words of the -Grant, which 
being not often uſed or put in execution, might 


cauſe ſome to doubt whether ever they had been 


uſed at all or not; and fo to queſtion whether 
ſuch particulars were comprehended in the Grant 


by thoſe general werds or not, being things of ſo 


great and high authority and power: Therefore 
are theſe words ita quod inſerted, which do not 
1mport the conceſſion of any further power or au- 
thority than what was granted before: But in all 
manner of reading they intimate that by the con- 


— 


{ 
| 


Or, Sea- Juriſdictiun. 79 
ſequent words is underſtood or ſhewed either ſome 
inherent or adherent power, property, or quali- 
ty, which 1s POET under the precedent 
words. 

It reſts then that theſe ſpecifical words inſerted 
in this Patent, are only declaratory, that ſuch 
power and authority doth belong unto that great 
Officer and Governor of the Seas by virtue of 
ſuch his Office: For though firſt the imployment 
begets the Officer, and {0 conſequently the Office, 
yet when it is become an Office, the very conſti- 
tuting of the Officer, and granting of that Office, 
is the granting of all the imployment that hath 
belonged thereunto. 


Theſe laſt cited Records do manifeſt the great 


power and authority which the great Officers of 

the Seas had, and hath over all manner of Ship- 
ping, Ships, Boats, and Barges whatſoever, with- 
in the limits of his Juriſdiction, and over all man- 
ner of men, ammunition, victual, tackle, and fur- 
niture thereunto belonging ; and the power and 


authority he had and hath over all Sheriffs, Bailiffs, 


and other miniſterial Officers who were and are to 
be attendant, aiding, aſſiſting, and obedient unto 


his and his Deputies Commands in the execution 
of the Office of ſo great power and truſt; yea, 


and they were and are to be ſo attendant and obe- 
dient, in regard and reſpect of the Office it ſelf; 
for the Records do run with an ideo, therefore : 
As Conſtituimus N. Capitaneum et Admirallam, etc. 


vel femiliter : Ideo vobis mandamus, etc. quod præ- 
ditto N. Cabitaneo, etc. in onnibus el 1. ngulis ft 1 Hs 


intendentes, etc. 


The Governor of the Seas having then with the 


aſt ;ftance and obedience of theſe other Officers, 


had to itrong a power, and full authority and ju- 


riſdiction from the King himlelt, Over all these 
things, 
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80 Maritime Dicœolbgie; 
things, who elſe could have any thing to do there- 
with, or with any differences, debates, controver- 
ſies, or whatſoever elſe ariſing from or concerning 
the ſame ? 


— ; 


8 x 


CH ATP. III. 


That the Ports and Havens, and Creeks of the 
Sea, are within the Juriſdiction of the Ad- 
miralty, _ SE 


AT is affirmed by ſome, whereof that moſt fa- - 


mous Lawyer Sir Edward Coke is one, that the 


Ports, Creeks, and Havens of the Sea are within 
the bodies of the Counties, and are not within the 


Juriſdiction of the Admiralty. His bare aſſertion 
in his own learning may (I confeſs) very well 
| paſs for authority; but jn the deciſion of this mat- 


ter, between that Juriſdiction he himſelf exerciſed 
according to the municipal Laws of-this Nation, 


and whereof he himſelf was a Profeſſor, and a 


Judge & and that other Juriſdiction exerciſed by a 


Profeſſor of another Lawſo diſtinct and different 
from his, viz. the Civil and Maritime Laws; he 
hath in my judgement, ſhewn himſelf extremely 
partial and much different in opinion from ſome 
others which fate in his place before him, as I 
| ſhall plainly ſhew hereafter : And I muſt confeſs 
it ſounds very ſtrangely in my ears,. to hear that 
which hath ever ſince the Sea was called the Sea 
been called an arm of the Sea, now called an arm 
of the Land, or an arm of a County, or the part 
of the body of a County; much leſs then will it 
ſink into my underſtanding how it comes to be in 

| „„ the 
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© Or, Sea-Furiſdifion. "Wi fa 
the body or heart of a County, when for the moſt +1 


part it ſeparateth one County from another, But i | 
it hath been an antient aſſertion and obſervation, 11 
hat where any land or ground is gained from the 1 

the ſea in one part or on one ſide thereof, the ſea 1901 
doth gain as much upon the land in ſome other part, BY. 
or on the other ſide thereof: And fo it ſeems the = | 
Sea hath gained upon the land of all or moſt other - 4 i 
Nations on the other ſide and beyond the Seas, in- 7 { 
ſomuch that their Admiralties ſwell, and the 1 
ſweetneſs of that gain and profit they reap by Sea- an 


trade and Commerce with other Nations, hath _ _ 
- Cauſed them to add daily new privileges thereunto, 
rather than to diminiſh or take away any of the 


old. And England inſtead of what the Sea hath | 
gained upon the land of other Nations, hath gain'd | 


upon the Sea; and being leſs conſiderate or care- 
| ful of the commodity and gain the Sea-trade and : 
| Traffick bringeth it in, had once well-nigh quite 
deſtroyed that antient Juriſdiction, which 1s not 
yet quiet, but continually ſpurned and. kicked at: 
for put all that together which Sir Edward Coke 
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would prove, and ſome that have followed him | 
would approve, and they would leave the Ad- _ BY 
miralty very little or no Juriſdiction at all, and but — | 
little more than a bare and naked title, as ſhall 8 i 
hereafter be ſhewed. a, _— 

And it would have ſounded as ſtrangely to me 4H 


to have heard of ſhips lying and riding at anchor 1 
within the body of a County, but that I have | 
heretofore often heard of their often riding and F1 
lying at Anchor in Parochid Sanctæ Mariæ de Bow 
in Wardd de Cheap. 1 1 . 

The Arguments that are by him uſed for the 
proof of this particular, that the Ports and Ha- 
vens are within the bodies of Counties, are con- 
founded with thoſe whereby he endeavoureth to 
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prove the Admiralty to have no ee n wih- 

in thoſe Ports, Havens and Creeks ; and what is 

uſed for the proof of the one is uſed for the proof 

of the other, and will come to be conſidered alto- 
gether. Yet when he hath uſed all his arguments 

to prove theſe his aſſertions, out of his ingenuity 


confeſſeth the antiquity of this Juriſdiction to be 


fetched from far more antient times than the reign 
of * Edward the Third, in whoſe days (as he 
faith) ſome havedreamed it began. And for proof 
hereof he ſets down word for word (as he faith) the 
Libel, (which I have before quoted out of the 
Tower Roll, and is like wiſe quoted by Mr. Selden) 
of Edward the Firlt's time. 


And after that, ® to ſhew that of antient times 


there were ſeveral Admirals, for that (as he af- 
firmeth) the wiſdom of thoſe days would not truſt 


one man with ſo great a charge, nor any man to 


have a certain eſtate in an Office of ſo great truſt, 


he ſets forth ſeveral of thoſe Records which I have 3 
cited before out of the Tower Rolls, for proof of 
the antiquity of that Juriſdiction, none of them 
ſerving at all to his former purpoſe, but ſome of 
them may very well ſerve againſt it; as that of 


the 15th year of Henry the Third, which he ſet- 
teth forth thus. 
Petrus Ryvale Capitaneus Pictaniæ habet ad to- 


zam vitam ſuam cuſtodiam omnium portuum, et to- 
. coftere marine Angliz, excepto portu de Do- 
ver, qui eſt in cuſtodia © "Huberti de Burgo. 


So that he reckoneth this man amongſt the Ad- 
irals, (as indeed he could do no leſs, he having 
that office and place) and he doth acknowledge, 


that by his Patent he had cayſtodiam omnium Pore 


zuum et totius coſteræ maring, Now to have cuſte- 


Coke Juriſdict. of Courts, cap. 22. b Idem ibid. 
© Rok. an. 15 H. 3. | 
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Or, Sra-Yurifdiftinn,. . 


e portuum, and to have no Juriſdi&ion or 
power in portibus, can in no man's Judgment ſeem 
leſs than a plain contradiction. 


And in like manner he quoteth another of the 
25th of Edward the Firſt to the very ſame pur- 


poſe, which runneth thus. | 

Johannes Botetort cuſtos Regis portuum mariti- 
morum, ver ſus partes Boreales 25 Martii Now 
will any man ſay that Joh Botetort was the King's 
Keeper of his Maritime Ports, and yet aver that 
they are no part of his Juriſdi&ion, or affirm that 
he had nothing to do therein or therewith ? Surely 
they be called portus maritimi, which are Ports 
belonging to the Sea, and Ports fo far from being 
within the bodies of Counties that they do not fo 
much as belong thereunto; they are portus mari- 


timi, Ports of the Sea or belonging to the Sea, or, 


which warranteth our vulgar language, the Sea- 
| ports, and are not part of either Land or County, 
| or of or belonging thereunto, and are abſolutely 


and properly the Homogeneal parts of that Homo- 
geneum totum, the Sea, and no Heterogeneal parts 
of the Land, as the freſh water Rivers ſpringing 


out of the nd; and contained in the bodies of the 
Counties thereof are. - 


le inſtanceth in another Record of the 10th. 
of Edzward the Second (as he faith) but indeed is 


the 19th, which he ſetteth forth in theſe words. 
Nicholaus Kyriell © conſtituitur Admirallus flote 


omnium navium, etc. tam Quinque portuum, quam 


aliorum portuum et locorum per coſteram maris ver- 

tus partes Occidentales, quamdi Regi placuerit. 

Te wy Rege apud Turr. London 8 Decembris. 
And another of the firſt of Edvard the Third, 

which runneth thus: | 2 

© An 25 Ed. 1. prima parte pat. m. * 258 An 19 Ed. 2. 


i parte pat. m. 12. 7 
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Warroſius de Valloignes conſtituitur Capitaneus 
et Admirallus flotæ navium, etc. tam Quinque por- 


tuum, quam aliorum portuum et locorum, per coſte- 


ram maris verſus partes * Occidentales, quamain, 
etc. ut ſupra. 


The two former Records were, one of them in 


the Reign of King Henry the Third, the other in 
the Reign of Edward the Firſt; and theſe"two are 


one of them in the Reign of Edward the Second, 
and the other in the firſt year of Edward the 
Third: And indeed moſt of the Records which 
are in the Reign of theſe four Kings, (viz, Henry 


the Third, and the three Edwards) which concern 


the grant of this great Office are of the ſame Na- 
ture with theſe four, and run in ſuch like, or in 
the very ſame words with theſe but more eſpeci- 
ally, and moſt frequently agreeable to theſe two 


laſt; and fo do moſt of thoſe s Grants which 


were in Henry the Fourth's time, as may appear 
where I have ſet them down in order. 


And theſe may bear a double conſtruction, and 


two ſeveral ſenſes and meanings, but not fo diffe- 
rent but that the beſt of them that can be made 
for the Quoter of them will ſerve to confute and 
deſtroy his new ſet up opinion and aſſertion. 


Take this conſtruction firſt and read them in 


this ſenſe, Conſtituitur Capitaneus et Admirallus 
flote omnium navium, etc. Capitaneus et Admirallus 


Capitaneus et Admirallus omnium aliorum locor 
per coſteram maris : That he is Captain and A 
miral of the Fleet of all Ships; Captain and Ad- 
miral as well of the Cinque Ports, as of all other 


Jam Quinque portuum quam aliorum portuum, e 
. 


Ports, and Captain and Admiral of all other 5 


Cap. 1. 


places 


2 1 E. 3 1 parte pa:. m. 21. 8 Supra lib. i. 


— — 


Or, Sea-Furiſdickion. 8 5 
places by the Sea coaſts towards the Weſtern 
parts. 

And the firſt two Records of theſe four by him 


cited for concordancy and agreement fake, do 
warrant this conſtruction ; and that the ſame may 


be made of the words, as without any incongruity 


or treſpaſs at all upon Priſcian, ſo without any 
falſhood at all of the matter : For the firſt two 
Records, the one giving the Admiral Cuſtodiam 
omnium portuum et totius coſteræ maris: And the 
other making him Cyftodem Regis portuum mariti- 
morum, do warrant the truth thereof: And then 


are theſe two laſt a confirmation of the two firſt, 


and argue the ſame thing, beſides what elſe may 
be gathered out of them, againſt the truth of that 


aſſertion. For certainly he that had Cuſtodiam = 
 portuum, and was Cuſtos Regis portuum, had the 


rule, governance, and ordering of all things in or 
belonging unto thoſe Ports, and that by way of 
Judicature, according to the Civil and Maritime 


Laws; for its plain by the Libel Sir Edward Coke 


himſelf hath ſet down, which I formerly quoted, 


h that theſe Admirals in theſe times had Aumaioac- 
wyiav, Furiſdictionem five poteſtatem audiendi S de- 


lerminandi cauſas ſecundum jus, as [ have ſaid i be- 
fore; or take the words as they run in the Pa- 


rents themſelves, viz. Rex omnibus ad q10s, etc. 


ſalutem. Sciatis quod nos de fidelitate probatd et cir- 
cum pectione providd dilefti et fidelis noſtri N. ple- 


narie confidentes, conſtituimus ipſum N. Capitaneum 
et Admirallum 15505 noſtræ, ommum navium, etc. 


tam Quin que portuum quam aliorum portuum et lo- 
corum per coſteram maris verſus partes, etc. And 


afford them what conſtruction can 87 be 


„ h Sup. lib, 1. cap. 5. mentionat. in ;vfſlmis verbis repetit. 
Sup. lib. 2. cap. 1. et lib. 1. cap. 1. 
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86 Jpe Maritime Dicœologie; 
ſtrained out of them to ſave this aſſertion harmleſs, 


yet will it thereby be ſcattered and torn all to 
Pieces 


make him Captain and Admiral of our Fleet of 
all Ships of al Ports, as of or belonging to all 
Ports, Sc. will any man ſay that he that is Ad- 
miral of all theſe Ships that belong unto theſe 
Ports, is not Admiral of them whilſt they lye or 
ride at Anchor within thoſe Ports, and are not 
riding ſuper alto mari ? and that he hath not the 
rule, governance, and command over them whilſt 
they lye there? If fo, let him fay likewiſe he 
hath no power, governance, or command over 


them until he find or take them upon the main 
ſea, which Ships he never took out of thoſe Ports 


or any other. 

The Admiral therefore muſt have junction 
and Power upon the Creeks, Ports, and Havens, 
or elſe his Power at ſea will come to little or no- 


thing. I ſhall give you here but one inſtance 


which will ſhew the nèceſſity of his having Juriſ- 


diction upon the Ports and Havens | as well as upon 


the high Seas. 


If one Ship ſhall do damage to 8 either 


upon the main Sea, or upon any Creek, Port, or 
Haven, the damages muſt be ſued for in the ad. 
miralty Court, and judgment given according to 


the Maritime Laws, which preſcribe every Ship | 
her rule how to ſteer her courſe, both going out | 


to Sea, or coming home from Sea, or riding at 
Sea; which plainly demonſtrateth which Ship was 


in fault, by which the Judgment muſt be re 
lated, for which the Common Law hath no _ 8 
at all, nor can any action properly by the rules 


ee, be commenced at that Law for theſe da- 


— For that the Owners damnified can very : 
hardly 


Take it then in this conſtruction, viz. We 


. . 9s 


Or, Sea- Juriſdiction. * 
hardly arreſt all the Owners of the other Ship 
which did the damage: nor indeed can any of choſs 
Owners by that Law, as I have been by ſome of 
the learned of that profeſſion informed, he liable 
to ſuch arreſt, but the Maſter only; whe, if ſol- 
vent, will not come on ſhore, but take his im- 
ployment in ſome other Ship outward bound; if 
not ſolvent, the arreſt will be to little purpoſe : fo 
that the remedy lieth only againſt the Ship by the 
Civil and Maritime Laws, according to the courſe 

thereof, which proceedeth in caſes of this nature 
by way of ſeveral defaults, Sc. which either will 
bring in the Owners to anſwer the Action, or make 
the 
done, in ſo much as ſhe is worth; which courſe 
of proceedings the Common Law hath not. 


* 


— I 


The Arguments deduced out of the Statute Law, 
to prove the Ports, Havens, and Creeks of the 
Sea, to be within the bodies of Counties, and 


not within the Furiſdiftion of the Admiralty, 


 redargued, — 


AD this been but a bare aſſertion, that the 
Ports, Havens and Creeks of the Sea are 


within the bodies of Counties, and not within the 
Juriſdiction of the Admiralty, more needed not (I 
conceive) have been ſaid than what hath been al- 


ready ſaid, in the former chapter: But the Argu- 
ments that are uſed for proof thereof, will neceſ- 
farily require a far larger diſcourſe for anſwer there- 


unto, and further confirmation of the contrary : 
G 4 N 


hip liable to make fatis faction for the damage 
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For here I am to encounter a great Antagoniſt, 
the forementioned Sir Edward Coke, ſometime 
Lord Chief Juſtice of the King's Bench, a man 
moſt famous for his knowledge and pains in the 
Laws of this Nation, whoſe memory undoubtedly 
is ſtill not undeſervedly honoured : yet though my 
encounter be upon this diſadyantage, I doubt not 
but to give ſatisfaction to a Judge indifferent be- 
tween both Juriſdictions and Profeſſions, as well 
in this point, as 1n ſome other things by him 
aſſerted. 

For the proof of this point, he firſt aſſerteth the 
Statute of the fifth of * Elizabeth, cap. 5. which 
(faith he) deſcribeth particularly the limits of the 

Lord Admirals Juriſdiftion, in theſe words: All 

and every ſuch of the ſaid offences before mention- 

ed, as hereafter ſhall be done on the main Sea, or 
coaſts of the Sza, being no part of the body of any 

County of this Nation, and without the Precinct, 

Juriſdiction, and Liberty of the Cinque-ports, or 


without any Haven or Pier, ſhall be tried and de- 


termined before the Lord Admiral, Sc. So as 
(ſaith he) by the judgment of the whole Parlia- 
ment, the Juriſdiction of the Lord Admiral is 
wholly confined to the main Sea, or Coaſts of the 
Sea, being no parcel of the body of any County of 
this Nation. 

In anſwer hereunto, I do deny that theſe words 
in this Statute do preſcribe particularly the limits 
of the Lord Admirals Juriſdiction, if he mean his 
whole Juriſdiction in general: but I will confeſs 
they do preſcribe him certain limits, quoad the in- 
creaſe of his Juriſdiction, by making the particu- 
lar acts before mentioned in the Statute, to be 
offences, and puniſhable, and do declare that his, 


Eliz. 5. c. 5. 
| and 


Or, Sea. Juriſdict iam. 8 „ 


and the Warden of the Cinque: ports Juriſdiction 
upon the main Sea, ſhall be increaſed, by having 
granted unto them the cognizance of ſuch of the 
before mentioned offences as ſhould be committed 
' thereupon, and do reſtrain his Juriſdiction within 
the Ports and Havens to what formerly it had, 
without having any increaſe thereof by the Cog- 
nizance of ſuch the before mentioned offences, as 
ſhould be committed thereupon ; and this appeareth 
plainly out of the words by himſelf recited, viz. 
All and every ſuch of the ſaid offences before 
mentioned ſhall be triable thus and thus, not hav- 
ing any relation unto any offences, or cauſes triable, 
either before the Admiral, or — by any wo. 
other Judge. 4 
And indeed if we look backward to thoſe. 
offences before mentioned in the Statute, which 
can be committed in or about the Havens or Ports, 
we ſhall find that they are not of the nature of ſuch 
Civil and Maritime cauſes, or offences, as are ſub- 
ject unto that Juriſdiction of the Admiralty. 1 he 
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particulars are theſe : - By 
1. That any Subject may carry Sea-fiſh forth of 155 i if 
the Realm in any of the Queen's Subjects Ships, FLY 
without paying Cuſtom. „ 1 
Now we know very well that the paying of 1 


| - BIZ 
Cuſtom in every Port Town belongeth to a pecu- 4 
liar Office for that purpoſe, and the Admiral nei- 0 


cher 2 5 nor did for many years meddle there- 


Z 2. That no Pen in any Port, City, Tous, _—_— 
25 Market, or other place, ſhall ſer price, make re- 1 
5 ſtraint, take or demand Toll, or Tax of any Sca- % TH 
1 fiſh to be brought into this N ation, being taken 1:Þ 
= and brought in in Subjects Ships. 10 
; Here Port 1s taken tor the Port-town, or Homn- 4 | 
1 town : for the priſing, taring, and tolling of 4 
1 Com- | il 
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Commodities is done upon the land, after the 

goods are unladen, and not whilſt they are aboard 
the Ship or Veſſel, and therein ſo ſtowed, as that 
they can neither be numbred, weighed, nor viewed. 
And the Port- town is here only collectively named 
with other Cities, Towns, Markets, and Places, 
(as appeareth plainly by the words of the Statute, 
as they run together) to include all forts of Towns; 
nor doth, nor ever did the Admiral any more 
meddle with the priſing, taxing, or tolling of 
Commodities within any ſuch Towns, more than 

- 7 1 or did with the Cuſtoms thereof. N 

That no Purveyors ſhould take any Sea-fiſn, 

une in ſuch Ships, under the forfeiture on the 
double value. 

4. That no man ſhall buy of any Sani or 
out of any Stranger's Bottom any Herring; or 
other Sea-fiſh not falted, packed or caſked, under 

pain of the forfeiture of the fiſh ſo bought, or the 
value thereof. 

5. That no Wares may be carried from any 
Port of this Realm to another. 

6. That all Cod and Lings be brought into this 

Realm looſe, and not in barrels. 
7. That no Wine be brought forth of France, 
nor any Wood brought into England but in En- 
_ gliſh bottoms, all under pain of forfeiture :. And 
being fo, they are by this Statute become to be of 
| the nature of prohibited Commodities; for dif- 
covery whereof, there be in all Ports certain 
Searchers appointed which bring the ſame under 
forfeiture ; and the Admiral deals not therewith, 
but only with ſuch prohibited Commodities as are 
pPirohibited to be tranſported beyond the ſeas, and 
are de fatto fo tranſported, having eſcaped the 
Searcher's hands, And in ſuch caſes the Admiral- 
ty hath the power of puniſhing ſuch as have ſo 
offended ; 


\ 
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offended; for that the fact cannot be made appear 
but by examination thereof by way of Commiſſion 
out of the Admiralty in the place where the ſaid 
goods were unladen and landed. : 
The reſtraint therefore upon the Admiral and 
Warden of the Cinque-ports by this Statute in theſe | 
caſes, is, leſt they, having Juriſdiction as well 
upon the Havens and Ports of the ſea, being parts 
and members thereof, as upon the main ſea, ſhould 
ampliare juriſdictionem, and take the cognizance of 
theſe things to their Courts, and abridge the Cuſ- 
tomers and ſearchers of that power which belongeth 
unto their offices and places. 
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| 
And indeed this reſtraint in this Statute upon ww 
the Lord Admiral, the Judge of the Admiralty 14 
Court, and their Surrogates, and upon the Lord | 
Warden of the Cinque-ports and his Lieutenants, 
is a ſtrong argument that in other matters they 
have full power, governance, and cognizance upon 
the Ports and Havens, as well as upon the main 
ſea ; otherwiſe needed not theſe particular offences 
to have been excepted from their power and cogni- 
zance there: and this exception of theſe particu- 
lars from their cognizance there, concludeth other 
things in general there done to belong thereunto ; 
for quicquid accipitur in particulari, præſumitur eſſe 
in generali : The Admirals cognizance upon the 
Ports and Havens is by this Statute excepted from 
| theſe particular offences there done, and is there- 
fore preſumed to be full in other general offences 
thereupon committed, and not otherwiſe excepted 
therefrom. And other rules there be that confirm 
this Argument, as that, Id d quo fit exceptio, fit 
uni verſale, ut poſſit diſtribui: Theſe particular of- 
fences are excepted from the Admiral's cogni- 
zance upon the Ports and Havens: and therefore 
his cognizance there muſt be univerſal; 3 
. 
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92 The Maritime Diceologre ; 
from that univerſal cognizance there, theſe parti- 
culars may. be excepted and divided. And, Id 
quod excipitur, ſeu ſubjefum exceptum, debet con- 
tineri ſub excipiente, ſeu eo d quo excipitur: and 
again: Quod excipitur debet eſſe anguſtius eo d quo 
excipitur. 
And further, the reſtraining of the Admiral's 

- Juriſdiction from meddling with theſe particulars, 
upon the Ports and Havens, doth not reſtrain his 
power from meddling with other matters or of- 
fences done, and committed thereon ; for the bar- 
ring of his cognizance of theſe particulars there, is 
but a limitation of his general power there; Et 
emis limitatio fit per id quod ſubjecto aut predicato 
congruenter ineſt. 

For the Argument then, that is deduced from 
this Statute, which concludeth that the limits of 
the Lord Admirals Juriſdiction are thereby de- 
ſcribed, and by the judgment of the whole Parlia- 
ment (as is aſſerted) confined unto the main ſea, 


or coaſts of the ſea, there is no other queſtion to 


be made of it, than whether it ſhall overthrow 
and deſtroy all theſe Logical rules, or they it. 
- Another anſwer may be given to this argument, 
by diſtinguiſhing upon the word Port or "Haven, 
as it is taken in a double conſtruction, and beareth 
a double acceptance, warranted by Mr. Serjeant 
Callis in his * Reading at Grey's-Inn 1622. upon 
the Statute of Sewers 23 H. 8. cap. 5. who in his 
firſt Lecture, to the diverſity between a Creek, 
Haven and Port, p. 24, 25. faith that a Haven 
properly is a ſafe place of harbour for Ships, but 
may be without any privilege at all ; and then 
maketh mention of ſuch as are always graced 
with legal privileges; and for this he quoteth the 


» Callis in Led. apud Hoſp. Graii ſuper ſtat, 23 H. 8. ca. f. 
an. 1622. 
1 85 Statute 
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Statute of Magna Charta, in theſe words: Quod 
omnes communitates et Barones de quinque portubus, 
et omnes alii portus, habeant omnes libertates et li- 
beras conſuetudines : that all common Societies of 


Ports, and Barons of the Cinque-ports, and all 
other Ports may have their liberties, Sc. which 


can be no otherwiſe underſtood, than that thereb 
is meant the common Societies of Port-towns, the 
Barons of the five principal Port- towns, and all 
other Port-rowns may have their privileges, &c. 
ſo that a Port-town 1s ordinarily termed a Port, as 
well as the Port itſelf ; and ſo is a Haven Town, 


Sc. though not ſo properly. And the words of 


the Statute (ſaith he) confirm my former definition 


of Ports to be true; and this is his definition: A 


Port is a harbour, and ſafe arrival for Ships, Boats, 
and Ballengers of burden, to freight and unfreight 

them at, not in: ſo that we ſee that he maketh 
the Haven where Ships lie at anchor, to be a Port, 
and the Town whereat they lade and unlade, to be 
a Port; and ſo the ſame Author maketh cofteram 


maris to contain the ſhore and banks, as well as 


that part of the ſea adjoining thereunto : and he 
proveth it out of the Statute 27 of Eliz. cap. 24. 
which Act was made for the mending of the banks 


and ſea-works on the ſea-coaft: And out of the 


7th chapter of Maccabees, where Demetrius Son 
of Seleucus came to a City of the ſea-coaft, &c. 
ut in ejus libro, p. 32. ſo that in common accept- 
ance the places adjoining to the Sea. coaſts for their 
adjacency, are called and taken for Coaſts, as well 
as the Coaſts themſelves; and the Towns or Cities 
adjoining to the Ports, for their adjacency, are 


termed Ports as well as the Ports themſelves: and 


then it may very well be anſwered, that the words 
in this Statute, 6 of any Haven or Port, are 
meant of the City or Town thereunto adjoining, 
5 N : 1 and 
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and ſo called: and this, the offences in that Sta- 
tute mentioned, unto which this clauſe hath refe- 
rence and relation, will warrant. But more I ſhall 


not ſay concerning this argument, but ſhall come 
to that which the ſame Author further inferreth 


upon his own coficluſion, whenas his premiſſes 


can no way be granted; which is that of Fob the 
38th chapter, the 8, 10, 11. verſes; That Al. 
mighty God (as he himſelf out of a whirlwind 
ſ oake) hath ſhut up the fea within certain doors or 
"1900 Dis conclufit mare oſtiis, quando erumpe- 
bat quafe de vulva procedens ? Circumdedi illud ter- 


minis meis, el poſui vectem et oftia, et dixi, Uſque_ 


bu venies, et non procedes amplius, et 2 confringes 
tumentes fluctus tuos. 


Hence I do conceive that he would infer, that 


God then put the doors of the Seas, where he him- 


ſelf by his interpretation of this Statute would now 


put them, between the high Seas and the Ports 
and Havens. But then he muſt have ſaid; that 


when God put them there, he then left them 
wipe open, and never ſhut them fince ; for ſure 1 


am the ſea was never yet ſhut out of the Ports and 
Havens, if we mean the Ports and Havens where 


ſhips 40 ride, or lie at anchor; and not the Port 


or Haven Towns ſo termed, by reaſon of their 
adjacency ſo near unto them. Nor can it be al- 
lowed by what is here urged, that there they were 
put ſtanding wide open : for he that ſaith poſi? 


deltem et oftia, faith et dixi, Uſque huc venies, et 


von amplius. 


So that we ſee his doctrine ſuits not to this text; "Fo 
but the text itſelf may very well ſerve for my pur- 


poſe, that God himſelf hath put the gates and 


doors of the ſca, and hath himſelf appointed its 


limits and bounds to be thoſe, within which it is 
by his own — terminated. 


4 . 
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And look how far it extendeth itſelf, fo far it 
is ſea; and there, and no where but there, hath 


God placed theſe gates and doors, and terminated 


its limits and bounds by man unalterable. 


* 
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CHAP. . 
The Arguments deduced from the firſt Tudgment 
at the Common Law, that the Ports and 
Havens of the Seas are within bodies of” Coun- 
ties, redargued. E 


FN Ther arguments there are by Sir Edward 
Coke, deduced out of the Judgments and 


Judicial Precedents at the Common Law. I ſhall 


firſt begin with the Judgments, LD | 
And the firlt that he urgeth, is a Judgment given 


in the Court of Common Pleas, Hil. 6 H. 6. Rot. 


303. between John Burton Plaintiff, and Batholo- 


mew Put Defendant; and the Caſe was (faith he) 


| ber, anno 1 H. 6. © three ſhips of the ſaid Bartho- 


upon the * Statutes of the 13 Rich. 2. cap. g. the 


15 Rich, 2, cap. 3. and the Statute of the 2 Hey. 
4. cap. 11. Þ upon which Statutes the ſaid Bar- 
tholomew having ſued the ſaid John Burton in the 


Admiralty Court before Thomas Duke of Exeter, 
then Admiral of England, for that the ſaid Fohn 


Burton with force and arms the 2d day of Septem- 


 tomew's, with his Priſoners and Merchandiſes, to 


' ſhips being, did take and carry "away, ſuppoſing 


5. 15 R. 2. ca. 3. & 2 H. 4. ca. 11. An. 1 H. 6. 


the value of 960 marks, 5 5. 5 d. ob. in the ſame 
by his Libel the ſame to be taken away /uper al- 
tum mare, upon the high ſea, Judgment was given 


2 Coke Juriſd. of Courts, ca. 22. d Stat. 13 R. 2. cap. 


that 
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that the taking aforeſaid was infra corpus comitatiſe 
in Briſtol, the faid ſhips lying in the Haven of 
Briſtol, and not upon the high ſea, contrary to the 
form and effect ct the ſaid Statutes ; the parties 
having deſcended to an Iſſue, which was found for 
the Plaintiff, and damages to 700 J. And this is 
the Judgment he quoteth, Et ſuper hoc audito tam 
recordo quam veredicto predifio, et per curiam ple- 
nins intellef?, conſideralum eſt, quod prædictus Jo- 
hannes Burton recaperet verſus prefatum Bartholo- 
meum damna ſua praditta occaſi lone attachiament! 
proſecutionis, & vexationis, quam miſſarum et cuſta- 
Derum ad ſeptuaginta bras per juratores ae 8 
Juperius alſelſ. in duplum per Statutum, &c. 
damna in duplo ſe extendunt ad mille et 400 l. e 
eidem Barthol. penam decem librarum erga Dom. 

Regem nunc per fratutum incurrat et capiatur, Sc, 
querens remittit 400 „ 

And he ſaith that it appeareth by the Record; 
that this being the firſt Caſe that can yet be found, 
that received judgment in the Court of Common 
Pleas upon the ſaid Statutes, and that the ſame 
_ depended in adviſement and deliberation eight 

Terms, whereby 1t plainly appears (the time being 
computed from the making of the ſaid Statutes, 
whereon this Action was grounded, to the time of 
the Judgment 6 Hen. 6.) that the Courts of Com- 
mon Law had not for above 20 years after the 
making of theſe Statutes, ever meddled with 
cauſcs of this nature. Nor can it (Tam confident) 
be found that caſes of this nature were any of 
thoſe caſes wherein the Admirals had incroached 
upon the Common Law, before the making of the 
faid Statutes; and what ground theſe Statutes then 
gave them for this Judgment, I could wiſh he had 

reported with the Judgment itſelf. The Statutes I 
have endeayoured (to the utmoſt of my weak {kill) 


MEG: to 
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to examine one by one, but cannot find that in 
ſuch caſes as this the Admiralty was by them in 
any wiſe prohibited to proceed: of which Exami- 
nation of mine, I ſhall hereafter render the beſt 
account I can, more eſpecially when I come to 
treat of Contracts made at land of and Concerning 
maritime and ſea affairs © 3 but I muſt here in the 
firſt place examine the obſervations by Sir Edward 
Coke himſelf, gathered out of this Judgment. 
From the whole he gathereth theſe four obſer- 
vations. 
1. That it is contemporanea expoſitio, being made 
within twenty years of the making of one of the 


ſaid Statutes ; and he faith that contemporanea 


expeſitio eſt optima. _ 

2. That albeit the faid three Ships, with the 
Priſoners and Merchandizes in them, lay in the 
Haven inter fluxum et refluxum aque, and infra 
primos pontes, yet that the Haven is 7nfra corpus 
Comitatus, and that for taking of the Ships, with. 
the Priſoners and Merchandizes in the ſame, no 
Suit ought to be had in the Admiralty Court, but 
at the Common Law. 


3. That the Court of Admiralty hath no Jaril. 


diction, but ſuper altum mare, which is not within 
any County; tor the Record faith (as he averreth) 
that the ſaid three Ships, with the Prifoners and 


Merchandizes in the ſame, did lie infra Comitat. 

Briſtoliæ, et non ſuper allum mare, as the Plaintiff 

in the Admiralty Court ſuppoſed the fame to be. 
4. That this Judgment ſo ſolemnly, and with 


ſuch adviſement given, if it were alone, were ſuf- 


ficient to give full ſatisfaction in this point: for, 


faith he, Judicium eſt tanquam juris dictum, e Ju- 
dicium pro veritate accipitur. 


d Infra, lib. 3. cap. my | 


H 
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I conceive that by two of theſe four obſerva- 


tions (the firſt and the laſt) he endeavoureth to 


prove that this Judgment 1s a good Judgment, 
which ought to be obſerved ever after for Law; 
which if he hath thereby proved, the other two 
(the ſecond and third) may be deduced into ſome 
concluſion, otherwiſe not, He then that will exa- 
mine the argument comprehended in theſe two 


obſervations, muſt deduce it thus (or elſe he ſhall 


find no argument therein at all} viz. a Judgment 
given per contemporaneam expoſitionem of a Statute 
or Statutes made within twenty years after the 
making of one of them, and that ſolemnly upon 
two years adviſement given, 1s a good Judgment ; 
which ought ever after to be obſerved for Law. 
But this Judgment was given by a contemporary 


expoſition of the ſaid Statutes, made within twen- 


ty years after the making of one of them, and 


that ſolemnly with adviſement by the ſpace of two 


years; therefore this Judgment is to be obſerved 


for Law ever after: then will the other two ob- 


ſervations be eaſily deduced into a concluſion, 
otherwiſe not. Bur I muſt crave leave that with- 
out offence I may call into queſtion the truth of 
the premiſſes, out of which this concluſion is de- 
: "need. ES 8 

Firſt then, whether a Judgment given per con 
temporaneam expoſitionem ot a Statute made within 
the ſpace of twenty years next before ſuch interpre- 
tation or expoſition (though ſolemnly adviſed on by 


the ſpace of eight Terms, which is two whole 
years) muſt neceſſarily be ever after obleryed for 
law, is that which firſt cometh in queſtion. Under 
correction I conceive that neither the time of uch 


interpretation or expoſition making, nor the deli- 
berate adviſement thereupon, conclude this neceſ- 
hity, that the Judgment thence proceeding mult be 
4 ; ever 


* 
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ever after obſerved ; nay, I conceive it ought: not 
ever after, or at all to be obſerved, unleſs ſuch ex- 
poſition be grounded upon both law and reaſon, or 
at leaſt one of them. 

This is ſaid to be the firſt and leading Caſe, and 


o the firſt expoſition of thoſe three before men- 


tioned Statutes made to this purpole : and therefore 
the law and reaſon whereupon ſuch expoſition had 
its ground and foundation, might very well have 
been expected to have been there by him ſet down, 
where the Judgment itſelf 1s urged ; but finding 


neither, I have according to my weak abilites en- 


deavoured to ſearch both or either of them out ; 
but indeed am fo thick- ſighted, that I can find out 
neither the one nor the other to warrant the ſame. 

The Statute of the 5 Eliz. 5. before mentioned 
and urged for the proof of this aſſertion might, 
had it been made before this expoſition of the other 
three, have ſet ſome colour thereon, but no more 
than a colour: for there is nothing therein con- 
tained ſubſtantial, that could have afforded this in- 
terpretation of the other three; but coming after 


this interpretation, this interpretation hath loſt that 


colour, and is left upon the Statutes themſelves ; 
wherein I, for my part, cannot find one word 
that doth ſeem ſo much as to lead toward any ſuch 
expoſition or interpretation. . 
The firſt of them is that of the 13 Nich. 2. 5. 


which the interpretation thereof ought to be 
is inſerted as a preamble to the Act itſelf; but in 
this is premiſed only in part, and that not truly 
rendred by the Tranſlation (as ſhall appear when 


Supra, cap. 2. hujus 2. lib. ſuper eod. cap. 
A we 


which Statute hath relation unto a Petition upon 


grounded, according to the manner of making 
Acts in thoſe days; which Petition in other Acts 
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we come to treat of Contracts made at land for 
f ſea affairs) the Statute it ſelf runneth thus. 

Le Roy voit que les Admiralls et lour deputees ne 
fic mellent de ſore ana vant de nul choſe fait deins le 
3 meſſolement de choſe fait ſur le meer ſolonc ce 

e ad eftre duement uſe en temps du noble Roy Ed- 
ward ail noftre ſur*. le Roy quoruſt. 

The King's pleaſure is, that the Admirals and 
their Deputies ſhall not from henceforth ſo meddle 
(viz, as is complained of 1n the Petition) of any 
thing done within the Realm, but only of a thing 
done upon the Sea. 

Here ſur le meer, J hope ſhall not be taken for 


fuper altum mare, when as the Statute is fo abſo- 


lutely free from diſtinguiſhing any one part of the 
ſea from the other, or limiting the Admiral's Ju- 
riſdiction unto one part thereof, more than to ano- 
ther; but leaveth all to his cognizance, Solonc ce 
gue ad eſtre duement uſe en temps du noble Roy Ed- 
ward ail noſtre ſur le Roy quoruſt, according to that 
Which had been duly uſed in the time of Edward 
the Grandfather of the then King, which was E4- 
ward the third. Now do not I find, nor do! 
believe that either the makers of this Expoſition 
or their followers, can find that the AdmiraPs Ju- 
riſdiction was in any part of Edward the Third's 
time reſtrained to the main Sea, by any ſuch di- 
ſtinguiſhing between the main Sea and the Ports 
and Havens where all fea buſineſſes are agitated. 
But this Tam ſure of, that by the Records through- 
| out his Reign the Admirals were Capitanei et? Ad. 
miralli omnium portuum et locorum per coſteram ma- 
71s (as hath already been ſhewed) as well as of the 
main Sea; and by other more antient Records (as 
hath been likewiſe ſhewed) they were as well 


kann lib. 3. cop. 2 8 * cap. 3. hujus ſecun- 
di lib. e 1. lib. primi. 
Cuſtodes | 
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Cuſtodes marine et maritimorum portuum, &c. as 
Cuſtodes maris. And it is plain that in Edward 
the Third's time, they had plenam poteſtatem au- 
diendi querelas omnium et fingulorum de his que offi- 
cium Admiralli tangunt ; and likewiſe * cognoſcendi 


in cauſis maritimis, &c. in cauſes belonging to the 
Sea: In cauſis que oriuntur ex maritimis negotiis, 


without any limitation or reſtraint to one part or 
Other thereof. 5 

The ſecond Statute is that of the 15th of R. 2. 
3. which Statute hath two parts : the firſt con- 
ſidereth the Admirals Juriſdiction excluſive, what 
things he ſhall not have cognizance of; and it 
concerneth Contracts, Pleas, and Complaints, and 
other things done, ariſing within the bodies of 
Counties, as well by land as by water, (and wreck 
of ſea) which will come to be * treated of here- 


after. The ſecond part -conſidereth his Juriſdic- 


tion incluſive, retaining and upholding the fame 
within the limits thereof : And in regard the Sea 
floweth ſometimes further, and ſometimes ſhorter 


upon the great Rivers, leaving the extent of the 


Admiral's Juriſdiction ſomewhat uncertain, it there- 


fore reduceth it to a certainty, ſetting forth how 
_ far it ſhall extend, notwithſtanding it is ſaid in the 
former part (as well by land as by water) and 
diſtinguiſheth how far the water is to be taken to 


be within the bodies of Counties, and how far not, 
which followeth in theſe words: Mentmeyns de 
mort de home et de maheym faitz en groſſes niefs eſt 
eantz et hovrantz en my le haut fil des groſſes Rivers, 


tant ſolent per a vale les pontz de meſine; les rivers 


pluis. procheyns al meer, et en nul autre lieu de 


meſmes lez rivers eiet la Admirall coniſance et 


b Rot. an. 35 E. 3. prima parte pat. m. 32. præcitat. in cap, 
1. lib. prumi. Infra, lib. 3. cap. 5. | 
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auxint dareſt des niefs en les grant flotes pur grants 
voyages du Roy et de Roylme, &c. Nevertheleſs of 
the death of a man, and a maim done in great 
Ships, being and hovering in the main ſtream of 
great rivers, only beneath thoſe Bridges of the 
ſame rivers which are neareſt to the ſea, and in 
no other places of the ſame rivers, the Admiral 
ſhall have cognizance, and alſo to arreſt Ships in 
great Floats for great voyages for the King and 
the Realm, e. 

Here the Bridges next to the Fa by this Statute 
are appointed and put for the limits to terminate 
each Juriſdiction, the one above, and the other 
below; and I cannot think that any man can con- 
ceive that the expreſſing of ſome particulars cog- 
noſcible in the Admiral's Court, doth reſtrain bis 
cognizance unto thoſe particulars only: for cer- 
tainly thoſe particulars in the reading of this Sta- 
tute muſt and are emphatically expreſs'd, and ſo 
underſtood, as expreſſing that he ſhall have cog- 
nizance elow thoſe Bridges, even of things of the 
higheſt nature belonging unto the cognizance of 
any Judge, even of the death and maim of a 
man; yea, and ſhall have power to arreſt great 
Ships for the King's ſervice, and take them out of 
the hands and poſſeſſion of the owners or freighters 
of them, to what neceſſitous end ſoever deſigned, 
no ways at all excluding his cognizance of things 
of a meaner and inferior * nature, but is thereby 
a confirmation of his cognizance 1n ſuch things, 
and the cauſes concerning chem: nam fi majus Nt, 
etiam minus erit : et cui majus conventt, etiam mi- 
nus, is a general rule: If one be ſtricken on the 
ſca, and die on the land, the Common Law can- 


* For the word only is not to be referred to any thing but to 
the wY 9110 ges, and not the precedent words and things. 


not 
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not try this! murder. And Mr, Serjeant Callis in 
his Reading giveth this reaſon thereof, that all 
Trials at the Common Law are to be by Jury, 
which muſt come out of a proper County; which 
in this caſe cannot be, the Sea being in no 
County. 

This being the reaſon, doubtleſs the Ports and 
Havens at the time of the making of this Statute 
were not accounted to be within the bodies of 
Counties; for if they had, the Jury might have 
been ſummoned out of that Cgqu nty, in whoſe 
body the Port and Haven lay, wh 
and maim of a man ſhould happen, for to have 
tried the fame : but the Ports and Havens being 
not within the bodies of Counties, ſo that the death 


and maim of a man thereon could not be tried by 


a Jury ſummoned out of a proper County, accord- 


ing to the courſe of the Common Law; therefore 
in expreſs terms was the trial thereof appointed un- 


to the Admiral, who even in ſuch caſes then pro- 
ceeded according to the rules of the Civil Law, by 
which no Jury was required, but ſo much the more 
exact proof. 


The fame reaſon then, which is the reaſon that 
ſuch an Act done at Sea could not be triable by 
the Law of the Land, muſt be the reaſon why the 


like Act done upon any Port or Haven ſhould be 
triable by the Civil Law, and not by that Law. 


But I ſhall proceed further to make it more plain, 


that this Statute neither did, nor doth limit the 


Admiral to the cognizance of thoſe particulars on- 
ly which are mentioned therein to be done or hap- 


pen below the firſt Bridges upon the Ports and 
Havens. 1 


1 Lacy's caſe. 


H 4 All 


ereon the death | 
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All Cauſes both Criminal and Civil, which have 
ariſen from things done or happening upon Ports 
and Havens as before, ſo ever ſince the making 
of this Statute (excepting the interruption made 
by this Judgment, and ſome others which have 
hence ſprang) have been triable and tried by and 
before the Admirals, their Lieutenants and Judges 
of the Admiralty Court, according to the rules 
and grounds of the Civil and Maritime Laws, as 
will hereafter” * plainly appear, until the 28th 
year of Heury the Eighth, in which year a Statute 


was made which affirmeth this very aſſertion "0006s 
criminalia i in theſe words. 


7Uhere Traptors, Pirates, Thieves, 
Robbers, Murderers, and Confederates 
upon the Sea, many times eſcaped unpu⸗ 
niſhed, becauſe the tryal ok their offences 
heretokore hath been ordered, judged, and 
determined before the Admiral or his Lieu⸗ 
tenant, or Commiſſary, after the courſe 
ot the Civil Law, the nature whereok is, 

that before any Indgment of death can be 
given againſt the offenders, - either they 
muſt plainly confeſs their offences (which 
they will never do without torture or pains) 
or eile their offences to be lo plainly and 
directly proved by witneſſes indifferent, 
luch as ſaw their offences committed, 
which cannot be gotten but by chance at 
few times, becauſe ſich offenders commit 
their offences upon the Sea, and many 


i Infra cap. 95 10. 1 12, oy hujus lib. 2. et cap. 1. lib. 
3.ac etiam cap. 3. et 4 ejuſdem libri 3. | 


times 
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times murder and kill ſuch perſons being 
in the Ship or Boat where they commit 
their offences, which ſhould witneſs againſt 
them in that behalf, and aiſo fuch as ſhould 
bear witneſs, be commonly Mariners, and 
Shipmen, which becauſe of their often voy- 
ages and paſſages on the Seas, depart with- 

out long tarrying and protraction of time, 
to the great coſt and charges as well of the 
King's Highneſs, as ſuch as would purſue 
ſuch offenders. For reformation whereof 
be it enacted by the Anthortty of this pre⸗ 
ſent Parlament, That all Treafons, Fe- 
lonies, Robberies, Murders and Conkede⸗ 
racies hereafter to be committed in or 
upon the Sea or in any other Haven, River, 
Creek, or Place where the Admiral or Ad⸗ 
mirals have or pretend to have Power, 
Authority or Jurisdiction, ſhall be enquired, 
tryed, heard, determined and adjudged in 
ſuch Shires and Places in the Realm, as 
_ Hall be limited by the King's Commiſſion 
or Commiſſions to be djrected for the ſame 
in the like form and condition, as ik any 
ſuch offence or offences had been com⸗ 
mitted or done in or upon the Land, and 
ſuch Commiſſioners ſhall be had under the 
King's Great Seal directed to the Admiral 
or Admirals, or to his or their Lieutenam, 
Deputy, or Deputies, and to three or four 
ſuch other ſubſtantial perſons as ſhall be 
named and appointed by the Lord 5 
5 N 
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cellor of England for the time being, from 
time to time, and as oft as need ſhall re- 
quire, to hear and determine ſuch offences 
after the common courſe of the Laws of 
this Land uſed for Treaſons, Felonies, 
Robberies, Murders, and Conkederacies of 
the ſame done and committed W the land 
within this Realm. 


This Statute plainly ſheweth, that before the 
: makes thereof, the offences of all Traitors, Pi- 
rates, Thieves, Robbers and their Confederates, 
done or committed upon the Sea, without diſtin- 
guſhing the main Sea from the Ports, Creeks, 
and Havens thereof, or excluding them therefrom, 

as well as the offences of Murderers and Maim- 
ers of men were ordered, judged, and deter- 
mined before the Admiral, his Lieutenant or 
Commiſſary : Nay, by the reaſon given in this 
Statute for the alteration * of this Trial, the Ports 

and Havens do appear to be comprehended in the 
word Sea, where it is ſaid that many times the of- 
fenders do murder and kill” ſuch perſons, and the 
Witneſſes being in the Ship or Boat, where they 
commit their offences, which ſhould witnets 
againſt them in that behalf. Now ſurely all the 
ſaid offences which were done or committed in 
Ships or Boats, and were cognizable before the 
Admiral or his Lieutenant or Commiſſary might 
be, and were committed as well in Ships and 
Boats, which did ride or lie at anchor within the 


Havens, Creeks, and Ports of the Sea, as upon 
the high Sea, ' Yet if cas be doubted, what fol- 


* Or rather addition to the manner of trial; for the other 
manner of trial is not taken away by this. 


a Joweth 
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loweth in the Act will make it more plain, viz. 
That all Trealons, Felonies, Robbertes, 


Murders, and Confederacies hereafter to 
be committed in or upon the Sea, or in 
any other Haven, River, Creek, or place 
where the Admirals have, or pretendto have 


Power, Authority or Jutisdition tall be 
80 that we ſee here: the ſame criminal offences 
acknowleged to have heretofore been triable b 
the Civil Law and that it is now enacted, that 
hereafter the ſame offences committed upon the 
Sea may be otherwiſe enquired, tried, Sc. And 
leſt any doubt ſhould ariſe, how far the Sea hereto- 
fore extended, therefore it is added, or any other 
Haven, River, or Place, where the Admiral or 
Admirals have or pretend to have Power, Au- 
ce thority, or Juriſdiction.“ 
Again, had theſe Havens, Rivers, and Creeks 


| ever been within the bodies of Counties, ſo that a 


Jury might have been had out of a proper County 
for the Trial of theſe offences thereon committed, 
then needed not this Statute have appointed any 
ſuch trial thereof by Jury, to be choſen out of any 
County limited by the King's Commiſſion proper 
or not proper. Nor aſſuredly would this Statute 
have given the cognizance of theſe offences com- 
mitted within the bodies of Counties to the Lord 
Admiral and his Deputies. 

Now if theſe Havens, Rivers, and Creeks were 
ſo far out of the bodies of Counties, that a Jury 
could not, nor yet can be had out of a proper 
County, but muſt be had out of any County by 
the King in Chancery appointed for the trial of 
theſe criminal cauſes ariing from theſe offences 


thereon. 
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thereon committed, I conceive it will ſeem ſtrange 
that it ſhould be affirmed that the ſame Havens, 
Rivers, and Creeks ſhould be fo far within the 
bodies of Counties, that a Jury might, or may be 
had out of proper County, for the trial of ſuch 
Civil cauſes as might or may ariſe from Civil mat- 
ters thereon had or done; ſo that I cannot by the 
uttermoſt of my endeavour find out the foundation 
either of law or reaſon, whereon this Judgment 
was built, Sir Edward Coke not ſeldom termeth 
it a Maxim in the Common Law, Quod nemo de- 
bet videri prudentior lege, that no man ought to 
ſeem wiſer than the Law: and truly from this 
Maxim (as he termeth 1t) I conceive, as ſtrong a 
concluſion may be drawn, viz. Quod hiſce ſtatutis 
nulli prudentiores videri deberent, none ought to 
have ſeemed wiſer than theſe Statutes themſelves, 
But indeed as this Judgment hath been by ſome 
accepted as grounded upon law, fo hath it been 
by more, and thoſe learned in the Law, refuſed 
and rejected as not grounded thereon, as I ſhall 
hereafter ſhew by Writs de Procedendo, awarded 
out of the Chancery upon Injunctions thence 
granted, and Conſultations both out of the King's 
Bench and Common-pleas, upon Prohibitions 
thence granted upon cauſes of the ſelf fame na- 
ture. | : 5 5 
Now I hope by what hath been ſaid, and ſhall 
hereafter be ſhewed, it plainly will appear that 
this firſt and leading Judgment was not fo ground- 
ed either upon law or reaſon, or upon ſo ſound a 
foundation, as that men in ſucceeding ages ſnould 
build their judgments thereupon, nor ſo complete 
or fit a guide or rule as that Lawgivers ſhould be 
directed thereby (although it had been contempora- 
nea ſtatutorum expoſitio, made within twenty years 
of the making of one of the ſaid Statutes, and 
that 
2 | 
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that upon two years adviſement and deliberation, 
as Sir Edward Coke affirmeth) which Induction or 
minor Propoſition, is as infirm as the major, and 
both will leave the concluſion to ſtand alone with- 
out legs, which muſt neceſſarily fall to the ground. 
Firſt then, that this was contemporanea expoſitio, 
made within the ſpace of twenty years next after 
the making of one of theſe Statutes will not be 
made good; for the laſt of thoſe Statutes is that 
of 2 H. 4. cap. 11. which was anno 1400, and 
the Judgment was given the 6 H. 6. Hil. which 
was anno 1427; and how this can be brought 
within the compaſs of twenty years, which ap- 
pears ſo plainly to be ſeven years without that 
compaſs, I know not. Beſides, this Statute is 
only in confirmation of that Statute 13 Ric. 2. 5. 
ſetting a penalty of double damage unto the party 
grieved, and ten pounds to the King, upon him 
that ſhall offend againſt this Statute of the 13th 
of Richard the Second. Now it is true this Judg- 
ment doth purſue this Statute in giving double 
damages to the Plaintiff, and the penalty of ten 
pounds to the King againſt the Defendant : But 
the giving of theſe double damages and penalty 1s 
grounded upon the breach of the former Statute, 
unto which only this hath relation; and this Sta- 
tute neither needed, nor had 1t any expoſition at 
all : But the Judgment was grounded upon an Ex- 
poſition made of the former Statute 13 Rzc. 2.- 
upon which (if the Statute would have born any 
fuch conſtruction) the Party ſuing in the Admi- 
ralty contrary to that Statute in a cauſe of the 
ſame nature, would have before the making of 
the Statute of the 2d of H. 4. been liable to the 
ſingle damages though not to the double; but the 
Law whereon this Expoſition was made to ground 
this Judgment, ought to have been ſome Law that 
declareth 
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declareth a Haven to be within the body of a 


County, and without the Juriſdiction of the Ad- 
miralty, and muſt needs have been before the 


making of this Statute, if there had been any ſuch 


at all, which I believe can never be found or 


ſhewed : For ſure I am (as I ſaid before) there 


is not one word in the Statute it ſelf, which 


can ſo much as ſeem to draw any man to imagine 


that a Haven or Port ſhould be within the body 


of a County; but however it is the expoſition of 


this Statute (though groundleſs) upon which the 
Judgment is founded, and this Statute was made 


eleven years before the other; and then will this 


contemporanea expoſitio, ſaid to be within twenty 
years, ſcarce fall to be within twice twenty years: 


For the Statute made in the 13th year of Richard 


the ſecond was made in anno 1389, and the 5 
ment was given in anne 1427, Which is full 38 
years; and ought not to have had an expoſition 


put upon it, clean deſtructive to another Statute 


made within two years after, and in the ſame 


King's Reign, which cleareth the Admirals Juriſ- 
diction to be over the Havens and Rivers beneath 


the firſt bridges neareſt to the ſea, even of the 
death of a man, Sc. which is magis contempo- 
ranea et multo ſtabilior expoſitio, being made upon 


as good adviſement as this, though perhaps not 
upon terms of deliberation, which conſideration J 


come to conſider next: And I cannot conceive the 
adviſement upon two years deliberation upon one 
particular point, ſhould render the determination 


thereof ever the more ſound, but rather ſheweth a 


great deal of doubting and fearfulneſs to deter- 


Mine. But it ſeems after two years deliberation, 


they determined to have the Ports and Havens 


(without any warrant of Law that Sir Edward 
Coke hath declared, or that J can by any means 


find 
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find) to be within the bodies of Counties. And 


truly I think the time was ſhort enough, and their 
pains great enough in that ſpace to turn ſo much 
ſea, or water appertaining unto the ſea into land, 
or into the heart of a County: But if the founda- 
tion of this Judgment be infirm, ſurely it will not 
ſupport it, being ſo weighty a Judgment as it is, 
but that the ſame muſt fall to the ground and be 
buried in the earth, or drowned in the depth of 
that Sea it would have diſmembred of its Ports, 
| Creeks, and Havens, unleſs whatſoever a Court 
ſhall once adjudge through miſapprehenſion, or 
any manner of miſunderſtanding, muſt ever after 
be oblerved for law; which whoſoever affirmeth 
muſt maintain ſome men to be infallible, or elſe 
that one injuſtice may be a warrant for another: 
But if to perſiſt in an error be another and a 


greater error, then ſurely to ſquare juſtice by ſo 


crooked and untried a rule, can produce no ſtrait 
or upright future judgment. I muſt confeſs the 
. of ſuch grave and learned men, in ſuch 


a place and authority ought much to ſway with 


their ſucceſſors in doubtful] caſes, and one judgment 
ought as little as may be to thwart and croſs ano- 
ther, but not unleſs the ſame be agreeable unto 
Juſtice, equity, right, reaſon, and binding laws, 
conſtituted, appointed and publiſhed by ſuperiour 
Powers, which are always to be obſerved, 
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. 
That from the two other Actions inſtanced in, 


to be brought againſt the parties ſuing in the 


Admiralty Court for a buſineſs done upon the 
Ports, no concludent Argun ment is deduced. 


WO Actions likewiſe are inſtanced inſti- 
tuted in the Court of the Common: pleas to 
the ſame purpoſe, which can be deduced from no 


better reaſon, nor founded upon any ſounder 


ground than this firſt Judgment was, more than 
that they had this for their example. (At exempla 


mala ſunt reprobanda, et non * ſeguenda) both of 


them Paſch. 12 H. 6. The one is an Action 
brought by Robert Cupper, upon the beforemen- 
prey Statutes in the Court of Common-pleas, 

gainſt Jobn Raymer of Norwich; for that the 
ald Raymer did ſue the ſaid Cupper i in the Court 
of Admiralty, for that he the ſaid Raymer having 
a Ship in portu aquæ Jernemuthæ infra corpus com. 


Norf. ready for a Voyage to Zeland, the faid 


Cupper entred the faid Ship lying in the ſaid Ha- 


ven, and took away divers goods out of the ſame, 


| aſſerendo per prædictum placitum res illas ſuper al- 
gum mare emerſiſſe, acſi res illæ ſuper altum mare 


emerſiſſent, cum non ibi, ſed apud Jernemutham con- 


tra formam Statutorum prædict. bl 


The other was an Action between John Whde- 


ell and the ſaid John Raymer, the ſame Term in 
the ſame Court; but whether there were any 
Judgment upon theſe two Actions or not, or what 
the * were is not ſet forth: The Judg- 


a L. 1. . c. St 
| | ments 
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ments might be given for the Defendants, as well 


as againſt them, for ought appears out of whet 


Sir Za. Coke hath ſet down ; and ſince he hath 
ſpared the pains to ſet them down, I ſhall ſpare 
my labour for looking them out: If any Judg- 
ment were given upon either, which I the rather 
conceive therd were not; for that if there had 
been any, Sir Edward Coke would not have ſpared 
to have told of them, if they had been for his 
purpoſe. If the Judgments were given agreeable 


to the former Judgment, and paſſed by that exam- 


ple, yet is there no better ground for the ſame, 
made to appear for founding them upon than for 
the former, which 1 is but a quakemire. | 


CHAP. vn. 


The Argument deduced from two Premunires 
inſtanced in to be brought againſt the parties 


ſuing in the Admiralty for things done E 


Poris, e e 


UT to keep ſome II I nad. out of 
theſe things which Sir Edward Coke hath 
promiſcuouſly urged againſt the Admirals cogni- 


zance of Buſineſs done upon the Ports and Ha- 
vens, and of Contracts made upon the land for 


freight, Mariners wages, tackle, furniture, and 
ammunition : and of things done beyond the ſeas, 
Sc. in the next place pick and gather the reſt 
of thoſe things which only concern his cognizance 
of buſineſſes done upon the Ports and Havens, 
and give ſome anſwer to them firſt ; and thoſe are 
Premunires, Prohibitions, Book-caſes, and Au- 
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thorities in Law : and then come in the third book: 
of this Treatiſe, to thoſe things which he hath. 
urged againſt the Admiral's cognizance of or con- 
cerning Contracts made upon the land for ireights 
Mariners wages, &c. 

Two Præmunires he inſtanceth in, the one 
brought Mich. 38 H. 6. by Fohn Caſſy Eſquire 
againſt Richard Beauchampe, Thomas Paunce El- 
quires, and others, upon the Statute of 16 Rich. 
2. cap. 5. for ſuing in Curi4 Romand vel alibi of 
matters belonging to the Common Law, for that 
the Defendants did ſue the Plaintiff in the Ad- 
miralty Court before Henry Duke of Exceſter, that 
the ſaid John Caffy did take and carry away certain 
Jewels ſuper altum mare, ubi idem Johannes Caſſy 
boua illa apud Stratford Bow infra corpus comitatus 
Middleſexiz, et non ſuper altum mare cepit, which 
(faith he) is ſo evident, and of ſo dangerous con- 
ſequence, as ns. application ſhall be made thereof ;. 
but T muſt (under favour) take leave to make 
ſome application, and ſome anſwer likewiſe here- 

_ unto, and ſhew that the urging both of this, and. 
the other which he inſtanceth in, which is a Præ- 
munire brought 9 H. 7. for a Suit in the Ad- 
miralty Court before Jobn Earl of Oxford, for 
taking and carrying away quandam naviculam apud 
Horton Key at South-Lyn, c. ſuppoſing the ſame 
to be ſuper altum mare, where it was infra corpus 
_ comitatiis, is no way conſequent or concludent to 
prove the Ports and Havens to be within the bo- 
dies of Counties. 
For the firſt of cheſe, it is plainly affirmed that 
Jobn Caſſy did take away the goods he was ſued 
tor in the Admiralty Court at Stratford Bow, be- 
ing a Town or Pariſh piainly within the body of 
the County of Middleſex, and no Haven or Haven 
Town. This Suggeſtion being proved, the _ 
miral 


n 
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miral had no colour at all to take cognizance pi 


this cauſe, 
For the taking and carrying away of the little 
Ship, little Bark or Boat (for zavicula ſignifieth 
either of the three) at Horton Key at South-Lynne, 
it concludeth nothing againſt the Admiral's Juriſ- 
diction upon the Haven or Port, taken for the 
water beneath the firſt Bridge : for a Key is often 


* 


taken for the Wharf, or place wherein goods are 
uſually landed; but ſtrictly it is taken for the very 


ſeparation of the land from the water, by wood or 
ſtone, or both in ſuch places as goods are uſuall 

landed at; and theſe are the keys that lock thoſe 
doors that Sir Edward Coke would have ſtand 


wide open, placed by God himſelf to no purpoſe | 


fo far within the Seas. Now at Horton Key may be 
as well on the dry ſide of the Key, as on the wet; 


as well upon the land as upon the water ; and little 


Ships, little Barks, or Boats are oftentimes drawn 
up at the Keys, where they arrive, to be caulked 


and repaired, and might be from thence taken and 
carried away perhaps from the water (their accul- 


tomed Element) to the fire, wherewith for the 
moſt part, when they eſcape drowning, they are 


at laſt conſumed, when they are become unſer- 


viceable. 5 5 
Again, theſe two Premunires are ſaid only to 


have been brought, and nothing ſaid of the event, 


or what was determined thereon ; ſo that here is 


nothing bur the opinion of thoſe that brought 
them, and no reſolution of the Judges; and fo 


theſe two Premunires conclude” nothing at all. 
But grant two ſuppolitions (neither to be grant- 
ed nor ſuppoſed, unleſs proved) viz. that theſe 


two ſeveral Acts were done or committed upon 


Ports and Havens, and that the determination and 
reſolution of the Judges was againſt the Defen- 
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dants; yet he that will but look, may ſee the two 
foundations whereon theſe determinations or reſo- _ 
lutions were or ſhould have been built, from 
whence this land Argument is raiſed, to have been 
laid upon the. ſea ſands, too ſlippery a place for 
them to ſtand on; the one is that be fore- men- 
tioned groundleſs ſuppoſition of the Ports and 
Havens being within the bodies of Counties ; for 
which no proof is offered; but that ſome againſt 
all reaſon, and they know not wherefore, have 
taken them ſo to be, The other is the Statute 
upon which theſe Premunires were brought, which 
he affirmeth to be the Statute 16 Rich. 2. for ſuing 
in Curi4 Romans vel alibi, of matters belonging to 

the Common Law. SR 
This Statute conſiſteth of a Petition made by 
the Commons unto the King, and the King's An- 
{wer thereunto, as all ancient Statutes of thoſe _ 
days do. In the Petition is firſt ſet forth that the 
King and all his liege People ought of right, and 
of old time were wont to ſue in the King's Court 
to recover their preſentments to Churches, Pre- 
bends, and other Benefices of holy Church, to 
Which they had right to preſent, Sc. And when 
Judgment was given in the ſame Court upon ſuch 
a Plea and Preſentment, the Archbiſhops, Bi- 
ſhops, and other Spiritual perſons, which had the 
Inſtitutions unto ſuch Benefices within their Juriſ- 
dition, were bound and did make execution of 
ſuch Judgments by the King's Commandments, 

of all the time aforeſaid without interruption, 
And in the next place they do complain, that of 
late divers Proceſſes had then been made by the 
Biſhop of Rome, and Cenſures of Excommunica- 
tion upon certain Biſhops of England, becaule they 
had made execution of ſuch commandments to. the 
_— bs ms 
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open Jiſherifon of the Crown, Sc. And further 


complaining that alſo it was ſaid, and a common 


clamour was made, that the ſaid Biſhops of Rome 


had then ordained and purpoſed to tranſlate ſome 
Prelates of the ſame Realm, ſome out of the 


Realm without the King's aſſent and knowledge, 
and ſome out of one Biſhoprick into another, 


within the ſame Realm, without the King's aſſent 
and knowledge, and without the aſſent of the Pre- 
lates ſo to be tranſlated, which Prelates were much 
profitable and neceſſary to the King and his Realm; 
by which the Statutes of the Realm would become 


defeated, Sc. And nothing more is contained in 


the ſaid Petition, but what concerneth the pre- 
miſſes. The King in his Anſwer doth. ordain, 


That if any purchaſe or purſue, or cauſe to be 


purchaſed or purſued in the Court of Rome, or 


elſewhere, any ſuch Tranſlations, Proceſſes, and 


Sentences of Excommunication, Bulls, Inſtru- 
ments, or any other thing whatſoever, which 
touch the King, againſt Him, his Crown and Re- 
gality, or his Realm, as is aforeſaid : And they 


which bring within the Realm, or them receive, or 


make thereof notification, or any other execution 
whatſoever, within the ſame Realm or without, 
That they, their Notary, Procurators, Maintain- 
ers, Abetters, Fautors, and Counſllors. ſhall be 
put out of the King's Protection, and their Lands 
and Tenements, Goods and Chattels forfeited to 
our Lord the King g. that they may be attached by 
their bodies, c. 


In theſe antient Statutes, which are by way of 


8 
Petition and Anſwer, the Anſwer hath always re- 
lation to the Petition, and granteth what is there- 


in deſired ; ſometimes leſs, but never more: by 


this Petition nothing 1s defired but the reſtraint of 
the Oy. s power, and aſſumed authority in thoſe 
— things 
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things therein expreſs'd; nor is there any thing 
more in the Anſwer granted, if theſe words in the 
genuine ſenſe thereof be duly examined, which 
can be no other than this. If any purchaſe, Gc. 
in the Court of Rome, or elſewhere from the Pope, 
or any power or authority derived from him, viz. 
either in his Court at Avignon, which he ſome- 
times held there, or any other Eccleſiaſtical Court 
under his Supremacy, whether beyond the Seas, or 
in the Realm of England: (For we well know 
that in thoſe days the Pope did challenge a power 
over the Eccleſiaſtical Courts here as ſubjected un- 
to him, as their ſupreme only, or at leaſt as well 
as the King) and of theſe Courts and none other 
can this [elſewhere] be underſtood, as will plainly 
alſo appear, by the things ſpecified in this anſwer, 
to be purchaſed and purſued, viz. If any purchaſe 
or purſue in the Court of Rome, or elſewhere, any 
ſuch Tranſlations, Proceſſes, and Sentences of Ex- 
communications, Bulls, Sc. Now cannot theſe 
things, nor could they elſewhere, or in any other 
place beſides the Court of Rome, be purchaſed or 
purſued, but from the Pope or his Authority in 
thoſe other Courts before mentioned. Again, 
theſe words | elſewhere] were neccſſarily inſerted, 
and neceffarily to be underſtood of thoſe Courts un- 


der the Pope's authority, from whom and whoſe 


authority thoſe things were to be purchaſed and 
purſued : otherwiſe, whoſoever had purchaſed an 
of them elſewhere, to wit, in any of theſe other 
Courts, under his authority, and not in the Court 
of Rome, had not been by this Statute liable to the 
panel Heer But ſome perhaps may ſay, 
1 have here purpoſely waved the general words 
which cloſe up the particular ſpecified things for- 
bidden to be purchaſed, or purſued, viz, Bulls, 
Inſtruments, or any other things whatſoever, which 
> Words 
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words perhaps may ſeem to have relation to [el/e- 


where] and be thought to be of ſo large an extent, 
that the Words [ elſe where] muſt be ſtretched to 
all places whatſoever, beyond other Courts of the 
Popes, or under his authority : But indeed I in- 
tended it not. But as they are the laſt words, 
which cloſe up the particulars ſpecified, ſo I re- 
ſerved them to the laſt place, wherein ſhall dif 
cloſe and clear that doubt. 

When ſeveral particulars then of the ſame na- 
ture are cloſed up with a general, that general 
comprehendeth all other particulars of that na- 
ture, and nothing of a different and diſtinct qua- 


lity. So here theſe general words [or any ether 
things whatſoever] muſt be underitood of any 


other thing whatſoever of the ſame nature with 
thoſe Tranſlations, Proceſſes, We: 

And this is plain enough by the words them- 
ſelves, if ſeriouſly obſerved, and rightly under- 
ſtood. For take them as they run, and they car- 
ry their limitation with them, which bindeth them 
cloſe, and reſtraineth them unto what precedeth 
in the Petition. 


And as the Court of Rome and elſewbere, have 
relation to the Pope, to the Popes Court at Rome, 


and unto his Courts elſewhere, ſo muſt theſe 
words [ Inſiruments, and other things whatſoever } 
have reference and relation thereunto. And then 
take theſe words, as they anſwer the Petition, ard 
they can bear no other ſenſe than this, viz. 


Whereupon our Lord the King by the aſſent afore- 
ſaid, and at the requeſt of the ſaid Commons, hath 


ordained and alli bel, that if any purchaſe or Pur- 


ſue, or cauſe to be purchaſed or purſued in the Pope's | 


Court of Rome, or any other of his Courts elſe- 
where, any ſuch Tranſlations, Proceſſes, and Sen- 
tences of Ercommunications, Bulls, Inſtruments, or 


14 any 
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any other things whatſoever, which touch the King*s 


protection, Cc. 


So that upon the matter Sir Edward Coke here 


doth but tell us how theſe parties were accuſed, 


againſt whom theſe Præmunires were brought; for 


certainly this Statute in a right conſtruction could 


not be applied againſt them for ſuing in the Ad- 
miralty Court. And his inſtancing herein plainly 
arraigneth the Judgment which he before uſed for 
an argument againſt the Admirals Juriſdiction 
upon Ports and Havens, and indeed may ſufficient 
ly ſerve to ſhew how groundleſly a word in a 
Statute may be, and hath been wreſted and catch'd 
at, to diminiſh and ſtreighten the Juriſdiction of 
the Admiralty, and enlarge the already extraordi- 


_ nary large power of the Common Law. Nor are 


theſe Interpretations or Conſtructions in any wiſe 


Contemporary with the Statutes (as Sir Edward 


Coke would have them) but taken up a long time 


after, and crept into their Law, as hereſies do into 
Religion, by new conſtructions of Scripture : Nei- 


ther indeed can either the Judgment, or any of 
theſe Præmunires inſtanced in be ſaid to be con- 


temporary with the ſaid Statutes. 


For further proof of this point, he inſtanceth in 
four or five Prohibitions unto the Court of Ad- 
miralty, for holding plea of Contracts made upon 


Ports or Havens, and beyond the Seas. But to 


theſe I ſhall give an anſwer hereafter, when the 


Contracts made at land concerning Maritime af- 


fairs ſhall come to be inſiſted upon, 


CHAP. 
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CHAP. vn. 
The Book-Caſes and Authorities brought to prove 


that the Admiral hath no Furiſdiction upon the 
Ports, Creeks, and Havens, anſwered. 


Erin Book-Caſes and Authorities (as Sir Ed- 


ng no Juriſdiction upon the Ports and Havens. 
Some Books are quoted, * nothing being 
Wa what the Books ſay, nor any argument 


deduced out of them to conclude the point: 1 


cannot therefore give an anſwer to an argument 


unframed, nor is it proper for me myſelf to raiſe 


an argument out of thoſe books, and then myſelf 
to frame an anſwer thereunto. But I will conceive 


thoſe Authorities he hath quoted at large, to make 


moſt for his purpoſe, and endeavour to anſwer un- 
to them. 


He faith in tempore Ed. 1. tit. Avowry 192. 


b a Replevin was brought for the taking of a Ship 


in the Coaſt of Scarborough in the Sea, and for 
carrying the ſame from thence into the County 
of N. Mutford the Plaintiff counteth of a taking 


on the Coaſt of Scarborough, which is neither 
Town nor Place out of which a Jury may be taken, 


for that the Coaſt is four miles long. 


And alfo of a thing done in the Sea this Court 


hath no cognizance, for certain Judgment thereof 
is given for the Mariners. Berry chief Juſtice of 
the Common Pleas ; The King willeth bat the 


The Regiſter ; but quoteth not what place. F.N.B. fol. 
81. J. & 88. F. Temp, E. 1. tit. Avowry 192. 


Peace 


ward Coke calleth them) are likewiſe urged 
"for proof of this particular, of the Admiral's hay- 
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| Peace be as well kept on the Sea as on the Land; 
and we find that you are come hither by due proceſs ; 
and therefore ruled him to anſwer. 

Out of which the Author obſerveth four things. 
1. That it is called the Sea, which is not within 

any County, from whence a Jury may come. 

2. That the Sea (being not within any County) 
is not within the Juriſdiction of the Court of Com- 
mon Pleas, but belongs to the Admiral's Juriſ- 
diction. 

3. That when the Ship came within the River, 
then it is confeſſed to be within the County of 
 Nerthumberland. 

4. That when a taking is partly on the Sea, and 
partly in a River, the Common Law ſhall have 
uriſdiction. 

: For the firſt Obſervation, which i is, that that 
is called Sea, which is not in any County from 
whence a Jury may come; I may very well grant 
it, and he yet never the nearer the proof of that he 
aimeth at, viz, that a Port or Haven is within 
any County out of which a Jury may come, which 
is abſolutely denied, the reaſon whereof, as © be- 
fore, ſo ſhall be hereafter ſhewed. 
For his ſecond obſervation, that the Sea not 
being in any County, is not within the Juriſdic- 
tion of the Court of Common Pleas, ſhall not be 
denied him; but I muſt crave leave to obſerve 
with him, That notwithſtanding this Ship was 
taken upon the Seas, where there was neither Town 
nor Place from whence a Jury could be taken ; 
yet Berry the Chief Juſtice took cognizance of this 
Cauſe, and cauſed Mutford to anſwer : And this 
might have ſerved him for as good an Argument 
to have proved the Seas to be within the Juriſ- 


« Sup. cap. 5. hujus lib, 2. | 
diction 
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diction of the Common Law, as any that he 
hath uſed to prove the Ports and Havens to be 


within the bodies of Counties, and out of the juriſ- 


diction of the Admiralty. | 
For his third Obſervation, which is, that when 
the Ship came within the River, it is confeſs'd to 
be within the County of Northumberland : I con- 
ceive, if Mutford might at the Common Law 
have pleaded two Pleas, which in many caſes is 
neceſſary, and allowable by the Civil Law, he 
would as well have denied, that ever he carried 
the Ship into the County of Northumberland, as 
he did aver that he took her upon the Seas : and 
ſilence is not a conſent, or confeſſion, where a 
man is tied to one plea, and hath divers to plead : 


This therefore is neither confeſſed by Mutford, or 


any elſe, but by the Author himſelf, and ſuch as 
are of his party : for Berry neither affirmeth nor 


determineth any ſuch thing, or cauſeth him to an- 


ſwer upon any ſuch ground, but upon this ground, 
that the King willeth the peace to be kept as well 


on the ſea as on the land: And indeed the grounds 


are both kept alike to ſound the cognizance of this 


Cauſe in the Court of Common Pleas, whereas the 


King, that willeth the. peace to be kept as well on 


the ſeas as on the land, hath provided, inſtituted 


and appointed from antient, and far paſt times, 
diſtinct Judges, Juſtices and Officers for the keep- 
ing thereof on the one hand, and on the other: 


The Admiral, his Deputies, and other Juſtices 


with him appointed for the keeping thereof upon 


the Seas; and the Judges of the Land, and other 


Juſtices with them appointed for the keeping 


thereof upon the Land; and neither have to do 


with the others Juriſdictions : So that I cannot con- 


ceive, nor can I grant Chief Juſtice Berry's ground, 
N whereon 
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whereon he founded this Replevin, and the taking 
this Cauſe into cognizance to be Terra firma. And 
as for that which Sir Edward Coke would have to 
be the ground of this Replevin, and cognition of 
this Cauſe, namely becauſe, after ſhe was taken at 
Sea, ſhe was carried into a Port or Haven, which 

he accounteth to be within the body of a County: 
If this ſnould be allowed for a good ground, then 
muſt all Reprizals taken at Sea by Letters of 
Marque, and brought into the Port and Haven, 
be exempted from their condemnation in the Ad- 
miralty Court for lawful prize, and may be ſer free 
by a Replevin granted from the Common Law; 
and whatſoever fact done upon the Seas, either by 
ſhip or man, the ſhip or man repairing to Port or 
Haven, Juſtice muſt be had againſt them from the 
Common Law : So that by this conſtruction, the 
Admiral ſhall have no cognizance of piracy, rob- 
| beries, &c. committed at Sea, either by the 
courſe of the Civil Law, or by the courſe of the 
Law of the Land upon the before mentioned Sta- 
tute of Hen. 8. but if the Pyrats, or Robbers, Sc. 
ſhall eſcape, and bring that which they have ſtolen, 
or by violence taken away, Sc. into any Port, or 
Haven or to land, this pyracy, robbery, &c. ſhall | 
be tried at the Common Law. And as well may 
it be ſaid that if they ſhall be taken upon the Sea, 
and afterwards be brought into any Port, or Ha- 
ven, or to land, that then the Admiral's Juriſdic- 
tion ceaſeth, and the trial belongs to the Common 
Law: So that the Admiral muſt go ſet up his 
Tribunal upon the high Seas (as Sir Ed. Coke di- 
ſtinguiſheth them) if he will have any Juriſdiction 
at all, And whatſoever Injury ſhall happen to be 
done at Sea by one Ship unto another, the Ship 
which did the Injury, by repairing to her Port or 
Haven, 
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Haven, ſhall free herſelf from the judgment of 


the Admiralty Court, c. and the Common Law 
| ſhall free the Judge of the Admiralty, and all the 


Officers belonging to that Court from any further 


attendance there, which doubtleſs was the aim of 


the Author, as will plainly appear, when I ſhall 
come to ſum up all he would have : And I wiſh it 
be not the aim of a great many ſtill, whoſe aim 


for their own ends mult neceſſarily be deſtructive to 
a general good, as ſhall be likewiſe hereafter. 


ſhewn. 


For the Bonk Oreck which is that when 
a taking is partly on the Seas, and partly in a 


River, the Common Law ſhall have the juriſ- 
* diction, - 


For this partly taking on hs. Sea, and partly 


on the River, I muſt confeſs I know not how it 


can be : for a Ship is either taken or not taken, 
when ſhe is taken at Sea; or taken or not taken, 


when ſhe is taken upon the River, unleſs we can 


ſay that one part of the Ship was. upon the Sea, 


and the other part of her upon the River, at the 


very inſtant time of her taking. But if the juriſ- 
diction of the Admiralty may have its right, we 
ſhall have no need of a Mathematician to ſtrike a 


line between the Sea and the River, to make the 
diſtinction; for indeed this diſtinction will be al- 


together needleſs, 
Hut this Obſervation having relation to the mat- 


ter of fact from whence it is drawn, this meaning 


of taking partly on the Sea, and partly on the 


River, mult be that a Ship is ſo taken, when ſhe 


is firſt taken at Sea, and then brought into ſome 


Port or Harbour, which J ſhall leave to the judg- 
ment of the world, whether this Ship was taken 
on the Sca, or on the River, or can be ſaid to be 


taken partly on the Sca, and partly on the River. 
And 
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And if 1 0 determined to be a taking 
artly upon the Sea, and partly upon the River; 
50 rn the Cones Law ſhall. take 
cognizance thereof, I muſt ſay (as I ſaid before) 
the Common Law hereby ſhall take the whole 
Juriſdiction of the Admiral to itſelf, For what 
ſhip can be taken at ſea, or to what end ſhall any 
ſhip be taken at Sea, if ſhe ſhall not be brought 
into ſome Port or Haven, that ſhe and her goods 
may be there diſpoſed of? And indeed all Ships 
that be there taken by Letters of Marque, muſt be 
brought into Port or Haven before they break 
bulk : And the Common Law ſhall hereby caſt 
off all Rules, and Laws of the Sea, whereby 
. cauſes of that nature have been always (ſuch in- 
terruptions excepted) diſcuſſed, tried, and deter- 
mined between us and foreign Nations, and be- 
tween our own Merchants, and ſeafaring men, and 
try, and determine them without either Rule or 
Law: For I could never yet find that the Com- 
mon Law ever afforded either Books, or Prece- 
_ dents to guide or direct them in the adjudging and 
determining of cauſes of that nature, which is a 
thing moſt requiſite and neceſſary, the Foreigner 
(between whom and us ſuch caſes for the moſt _ 
part happen) expecting to have his ſhip and goods 
confiſcated and condemned, or quit, and reſtored 
upon the ſame terms, and according to the ſame 
Proceedings, Rules and Laws, as ours are in fo- 
| reign parts, which the Common Law affordeth 
not, being only a municipal Law for the guiding 
and governing of the Subjects of this Nation in 
their land affairs at home. 5 5 
Again, I would gladly know how this Obſerva- 
tion agreeth with Lachs Caſe, where one was 
ſtricken on the Seas, and died on the Land, the 
Common Law could not try this murder; and 
ae Ser- 
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Serjeant Callis in his reading at Gray's Inn, Anno 
1622. in prima Lectura, p. 19. * giveth this rea- 
ſon thereof, becauſe that trial was to be by a Jury 
which muſt come out of a proper County, which 
could not in this caſe, becauſe the Sea was not 
within any County. In this caſe the party receiy- 
ed a mortal wound at Sea, and was brought unto 
Land, and there died; in the other caſe, the ſhip 
was taken at Sea, but brought into a Haven, and 
there unladen; here the party may more properly 
be ſaid to be partly killed at Sea, and partly killed 
at Land, then the ſhip can be faid to be partly 
taken at Sea, and partly taken at Land, and yet 
the Land ſhall not find a Jury for trial of one, but 
the Sea-port ſhall find a Jury for the trial of the 
other, which I ſhall leave to be obſerved upon this 
his fourth obſervation, how far the ſame will hold 
. 
Next he urgeth that 8 Ed. 2. fit. Oron. 399. 
it is no part of the Sea where one may ſee what is 
done on one part of the water, and of the other; 
as to ſee from one Land to another: And that the 
Coroner ſhall exerciſe his Office in this caſe, and 
that of this the Country may have knowledge, 
whercby it appears (faith he) that things done 
there are triable by the Country (that is to ſay by 
Jury) and conſequently not by the Admiralty 
Court. .-- | EH 
And after in another place of the ſame chapter 
he urgeth Stamford, l. 1. part. Coron. fol. 51. 6, 
© to this very purpoſe: the reducing which toge- 
ther can be no wrong to his Argument, but ra- 
ther a ſtrengthening ; for vis unita fortior, and ſo 
undertake the anſwering of both together. 


| 4 Serj. Calli in 1 Lect. apud hoſp. Gr ai. An. 1622. © Stam: 
Pl. coron. Ii. 1. fol. 51. fa 2 


And 
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And this is that (which he faith) Stamford ſaith: 

If one be ſlain upon an arm of the Sea, where a 
man may ſee the land of one part and of the other, 
the Coroner ſhall inquire of this, and not the Ad- 
miral, becauſe the Country may take cognizance, 
and doth vouch the ſaid authority of 8 Ed. 2. 
whereupon he concludeth in theſe words : So this 
proveth that by the Common Law before the Sta- 
tute of 2 H. 4. the Admiral had no Juriſdiction 
but upon the high Sea ; which only authority (faith 
Sir Edward Coke) is ſufficient to over-rule all the 
ſaid queſtions ; for (faith he) hereby it appeareth, 
that the Juriſdiction of the Admiral is only con- 
fined by the Common Law to the high Sea, and 
agreeth with all the Book-caſes and Acts of Parlia- 
ment. | 1 3 
For the firſt 8 Ed. 2. which ſaith that it is no 
part of the Sea where one may ſee what is done 
on one part of the water, and on the other; that 
is indeed to be on the one ſide of the River, and 
ſee and diſcern what is done on the other; and 
that muſt be ſo to ſee and diſcern, that he may 
perfectly judge of the action; yea, and certainly 
of the party acting too, elſe can this ſeeing be to 
no purpoſe. And hereby it may appear that the 
Admiral had in thoſe times Juriſdiction upon all 
ebbing and flowing Rivers, ſo far as they conti- 
nued of ſuch breadth, that one ſtanding on the 
one ſide of the River could not ſee nor diſcern 
what was done, and by whom on the other ſide : 
So that his Juriſdiction in ſome places extendeth 
far above the firſt Bridges; for what man is ſo 
quick: ſighted, that ſtanding on the one fide of the 

Thames, above the Bridge, can fo diſcern as to 
judge of the actions of men on the other; and 
who, and what manner of men they are? For to 
ſee, and not fo exactly and judiciouſly diſcern on 
Wee the 
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the adjudging of ſuch actions, is as much as not 
to have ſeen at all. 

But this being too ambiguous and uncertain a 
diſtinction between the Sea Juriſdiction and the 
Land, by reaſon of the different breadths in one 
and the ſame River, and the different apprehen- 
ſion of things by ſeveral mens eyes, and difference 
of the air at ſeveral times, being ſometimes thick 
and cloudy, ſometimes ſerene and clear; the next 
Bridges unto the Seas have been always held the 
moſt certain diſtinction between them. But in- 
deed this Record is ſtretched further, and indeed 
lo far that it is impoſſible it ſhould hold; for by 
Sir Ed. Coke it is thus ſet down : It is no part of 
the Sea where one may ſee what is done on one 
spart of the water, and of the other (as to ſee from 
one land to the other)”. As if there was no diffe- 
rence between ſeeing what is done on the one part 
and the other, and ſeeing from one land to the other. 
Here to make ſure work with the Ports and Ha- 
vens, and to bring them within the compals of 

the Coroner's Office, he will bring the main Sea, 

his altum mare, likewiſe within the compaſs there- 
of : For he that will make that to be no part of 
the Sea where one may ſee from one land to the 
other, muſt needs make France and England to 
be one Continent, which I ſee he ſpareth not to 
do, againſt the opinion of the world ; for ſure I 
am, a man may fee from Dover to Callis, and yet 
all men have accounted Callis beyond the ſeas from 
Dover, and Dover beyond the ſeas from Callis. 
And yet for all this, if it were poſſible with mo- 
deſty to grant him ſo much, yet can I not grant, 
that, becauſe the Coroner might exerciſe his. Of- 
fice in this caſe, therefore the Admiral cannot ex- 
erciſe his; for it is but argumentum ex contingentt, 


non ex neceſſario, - | 
— Ke No 
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Now for that which he hath out of Stamford 
to the ſame purpoſe, but uſeth in another place 
of the ſame chapter to make his arguments ſeem 
the more in number. Stamford is not ſo confi- 
dent of the truth of this aſſertion as he is, and puts 
it not as his opinion agreeing with the Record, 
but by way of a guzre, ſeeking only what may be 
inferred from that Record. 33 
He in that place ſets down the diverſity of opi- 
nions of their Books, concerning the extent of the 
Coroner's Office; and faith that Nedbam faith, 
Que Coroner ne poit inquirer das cun felony fors 
que de mort d' homme: That the Coroner cannot 
_ enquire of any felony but of the death of a man, 
and yet he faith, que in Northumberland 8 5/6 
inquiroient de touts felonies mes cel authoritie ils 
maintenont per preſcription, &c. That in Nor- 
thumberland they enquire of all Felonies, but this 

authority they maintain by preſcription ; and he 
ſaith, that h fit. coron. in Fitz H. p. 206. preſent 
fuiſt devant le Coroner que un tiel priſe pur felony 
conduct fuit ad Eſpliſe per certein freres, et adjudge 
voi preſentment, eo que il ne parent inquirer de ceo 
ratione officii, etc, It was preſented before the Co- 
roner, that ſuch a one taken for felony was con- 
veyed to the Church of certain Fryers, and it was 
adjudged a void Preſentment, becauſe he could 
not enquire thereof by virtue of his Office. Tc. 
then he quoteth Britton i fol. 3. on the contrary, 
who ſaith Que il parent inquirer de rape de femme 
et de debruſer de priſon queux ſont autor felonies que 
neſt mort d'bomme, etc. That he may enquire of 
the raviſhment of a woman, and of breaking of 


3 Stam. pl. coron. li. 1. fol. 51. 6. s Idem, ibid. h Fitz- 
Herb. pl. 206. Ii Britt. fol. 6. oy 


_ priſons, 
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priſons, which are other felonies, which are not 
of the death of a man. Then followeth that which 
is here urged aftef this uncertainty of the Coroner's 
power thus ſet down: Ideo quære, &c. ſi un ſoit 
occiſe on rees in les bracher on ſauſes del meere ou 
homme peut veier terre dun part et d' autor, le Co 
ron. inquira de ceo et nemy Admiral eo qui le pais 
rent been 4 ceo aver conui ſance; Quod vide titulb 
prædicto * p. 399. int ceo prova que per Comon 
ley devant le Statut An. 2 H. 4. c. 11. Þ Admiral 
naver Furiſdiction ſe non ſur le Haut meere, where- 
in he miſquoteth the ſaid Statute, and doth not 
rightly urge the words thereof, there being no 
ſuch word as haut either in that Statute or in the 
Statute of 13 Rich. 2, of which the latter is only 
a confirmation with a penalty, the words being 
only ſur le meere, and not ſur le haut meere ; and 
from this miſciting he raiſeth a doubt which 
otherwiſe would have been none, Ideo quære, 
therefore ſeek or be adviſed, whether or nor, if 
one be ſlain upon any arm of the Sea, where a 
man may ſee. the Land on one part and on the 
other, the Coroner ſhall enquire thereof and not 
the Admiral; becauſe, or for that the Country 
may take cognizance of it, which (ſaith he) ſee in 
the ſaid title p. 399. S0 (ſaith Sir Edward Coke) 
this that is deduced and drawn from this autho- 
rity, doth prove that by the Common Law before 
this Statute of 2 H. 4. c. 11. the Admiral had no 
Juriſdiction but upon the high ſea, whereas Stam- 
ford's Quære reſteth ſtil] upon this point; and he 
declareth not his own opinion therein, but leaveth 
this as doubtful ſtill, as he did the extent of the 
Coroner's Office concerning Felonies before, which 


k Stam. tit. ptzd. p. 399. 
Bo So he 


knowledge of what he is about to judge by his 
ſeeing) as I have ſaid before. For Joubtlets 
foundation of this opinion, if it can be founded 
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he might very well do, this being raiſed upon ſo 
miſtaken a ground, which if it had been rightly 
cited, he might have eaſily determined againſt 
12 Carver, and have left no doubt behind 

im 

Now we may ſee plainly by what Sir Edward 
Coke faith in the firſt place, where he voucheth 
this Record, that the | (as I ſaid before) 
is very far ftretched, and part which is from 
thence deduced and drawn very far fetched, to 
make ſeeing what is done on one part of the 
water and of the other, to be ſeeing from one 
Land to the other; this by no Logical Rule 


can be allowed; the other may, That is, a ſeeing 


from Land to Land, with the limitation before 


mentioned, viz. ſo to ſee as perfectly to diſcern 
what is done on the other part of the water. Take 
this ſeeing. then with that limitation, without 
which it is as good as no ſeeing-(for a man to ſee, 
and not diſcern what he ſeeth to guide and direct 


his Judgment, helpeth that man nothing in his 


Ss the 


upon any reaſon (which all opinions are pretended 
to be) muſt be, that the witneſſes being on Land 
on one ſide of the River may before the Coroner 


give their teſtimonies to the Jury of and concern- 


ing a fact, which they ſaw and diſcerned to be 


done, and how and in what manner the ſame was 
done on the other ſide, and ſo ex conſequenti of a 
fact done, and how and in what manner the ſame 
was done upon the ſame River, in what part there- 


of ſoever, even in the extreme part thereof towards 


the other ſide to the very bank; for that a quar- 
. re], Sc. might, or may be _ on one ſide, or 


in 
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in the midſt, or on any other part thereof, and 
be determined by the death of one or more, on 
the extreme part thereof toward the other ſide, 
that there may be ſome colour to fetch a fact done 
upon ſuch a River within Mr. Coroner's cogni- 
zance, and the rather becauſe the witneſſes upon 
the ſhore might happily be landmen, which by 
his authority might be called to give their teſti- 
mony in ſuch a caſe : Whereas in caſe the like 
tact ſhould happen to be committed in a Ship, or 
other Veſſel upon the Port or Haven, where the 
witneſſes preſent at ſuch fact, and might ſee and 
diſcern the ſame, for the moſt part were ſeamen, 
which had recourſe uſually to other Ships and 
Veſlels, as well as the ſame where the fact was 
done and committed, and were and might be with- 
out the reach of his power and authority, or any 
other except the Admirals, who (if they were in 
any Ship or Veſſel at an Anchor, either on the 
Sea, or on the Haven or Port) by his authority 
might call them, and have their teſtimony ; or if 
gone in any voyage to any foreign parts, might by 
Commiſſion have them examined ſub mutuo viciſſi- 
zudinis obtentu, and receive their teſtimony, Now 
this ſeeing being rightly thus underſtood, the 
Lord High Admiral of England will not 0 ſoon, 

nor ſo eaſily be thruſt out of his Juriſdiction upon 
the Ports and Havens of the Sea, by the Coroner 
of a County, or by the Common Law either, as 
Sir Edward Coke by that which is deduced and 
_ drawn from this authority would have him. Ta 
| Yet (faith Sir Edward Coke) this only Autho- 

rity is ſufficient to over-rule all the ſaid queſtions : 
For (faith he) hereby it appeareth that the Juriſ- 
diction of the Admiral is only confined by the 
Common Law to the high Sea, and affirmeth that 
it agreeth with all his former Book- caſes, and Acts 
K 3 of 
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of Parliament. For the Book-caſes I cannot deny 
but that they are much alike, but all of them to- 
gether not ſufficient to make a ſufficient proof for 
that which he would have, and againſt that which 
is denied him. For its agreeing with the Acts of 
Parliament, I wonder he ſhould aver it, ſeeing this 
very point, even in this particular concerning the 
death of a man upon the Ports and Havens, 1s fo 
clean contrary to what the Statute of 15 R. 2. c. 3. 
in expreſs words faith ; De mort de homme et de 
mabeym fitz en groſſes niefs efteantz ethoverantz en 
my le haut fil de groſſes Rivers, tant ſolement pera- 
vale lez pontz de meſme les Rivers, pluis procheyns 
al meer et en nul autre lieu de meſme les Rivers eſt 
P Admiral cogniſſance ; of the death of a man, and 
of maim done in great Ships, being and hovering 
in the main ſtream of great Rivers, only beneath 
the Bridges of the ſame Rivers nigh to the Sea, 
and in no other places of the ſame Rivers the Ad- 
miral ſhall have cognizance, which is a thing 
needed not, nor would have been provided for by 
this Statute, if a Jury could have been had out of 
a proper County tor the trial thereof, which is a 
thing requiſite by the Common Law, as in Lacye's 
Caſe ® twice alrcady cited upon other occaſions; 
and as by Serjcant Callis's reading likewiſe in the 
ſame places. So then for this particular concern- 
ing the death of a man upon a Port or Haven, 
(which is the foundation of this Argument, that 
the Admiral ſhould have no Juriſdiction upon the 
Ports and Havens) it reſteth only in queſtion whe- 
ther the Statute ſhall over-rule Sir Edward Cote, 
or Sir Edward Coke the Statute, and ancient Law 
5 and Practice of the e ; 


mw" Stat. 15 R. 2. e 5 m Supra cap. eod May. 1. 58. 


This 
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This next thing he urgeth againſt the Admirals 
having Juriſdiction upon the Ports and Havens, 
is 43 Ed. 3. * which (faith he) the Lord Dyer 2 
voucheth in Mich: 15. and 16 Eliz. (ſaying quod 
vidi.) The Caſe is that the Abbot of Ramſey was 
ſeiſed of the Manor of Brancaſter in Norfolk, bor- 
dering upon the Sea, but more eſpecially upon 
ſixty acres of Marſh of the ſaid Manor upon which 
the Sea did flow and reflow, and yet it was ad- 
judged parcel of the Abbots Manor, and by con- 
ſequence within the body of the County unto the 

low-water mark. „ 
This argument cannot ſo much as ſeem to carry 
him ſo far as he would have gone before; for 
hereby he pretendeth the body of the County to 
reach only unto the low- water mark, and that 
only by conſequence, which conſequence will not 
hold; For as ? Serjeant Callis in his Gray's-1an 
Reading ſaith, p. 26. in Sir Henry Conſtables 
Caſe, the Citizens of Briſtol claimed Flotzon 
goods floating on the Sea) by cuſtom, and in 4 
Bracton cap. 12. one alledged to be diſcharged of 
Toll or Cuſtom on the Seas by preſcription 3; in 


the Caſe of the Swans, in © Sir Edward Care's 7th 


Report, one preſcribed to have a game of wild 
Swans at Abbots-bury in a Creek of the Sea, which 
is a member or arm thereof. And in Sir Henry 
Conſtable's Caſe it is taken and received for Law, 
that a Subject's Manor may extend to the low- 
water mark by preſcription ; yet is not the Admi- 
ral's Juriſdiction at all hereby taken away upon 
the fame places: For Sir Edward Coke himſelf in 
the ſame caſe declareth, that the Judgments of 

the Common Law have been both for the Ad- 
n 43 Ed. 3. © Dyer term Mich. 15, 16 El. p Callis 
.le&. in Hoſp Graii, p. 26. ubi citat caſum dom. Henry Con- 
able. 4 Bratt. c. 12. 7 Coke Rep. | 
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miral's Juriſdiction and the Juriſdiction of the 
Common Law, both upon one and the ſame 
place at ſeveral times: For ſaith he, Fuit reſofve 
per totam curiam que le ſoil ſur que le mere flow et 
reflow, ſc. inter le high-water mark, et le low- 
water mark poet etre parcel d'un mannor d'un ſubject 
16 El, * Dier. 326. 6. 447. et iſſint fuit adjudge in 
Lacyes * Caſe, Trin. 25 El. in ceft court en uncore 


uit reſolve, quant le mere flow, et ad plenitudinem 


maris le Admiral avara juriſdiftion de cheſcun choſe. 
fait fur le ewe inter le high-water mark, et le low. 
water mark per le ordinarie et natural courſe del 


mare, it iſſint fuit adjudge in le dit caſe de Lacy que 


le felony fait ſur le mere, ad plenitudinem maris in- 


ter le high-water mark et le low-water mark, per le 
ordinarie et natural courſe del mare le Admiral avara 


Juriſdiction et uncore quant le mere eſt reflow le terr. 


port apperteine al ſubjef et cheſcun choſe fait quant 
le terr. eft reflow ſerra try al common ley car ceo 
donques eſt per cel del country, et infra corpus comi- 
tatus, et our ceo agree 8 Ed. 4.19. iſſint nota que 
South le low-water mark le Admiral ad le ſole et ab- 


by ſolute Furiſdiftion et inter le higb- water mark et 


low-water mark, le common ley, et le Admiraltie 
avoient diviſum imperium interchangeablement come 


t avant dit, ſc. lun ſuper aquam et Pauter ſuper 


terram. 


It was reſolved (faith he) by the whole Court, 


that the ſoil upon which the Sea doth ebb and 
flow, to wit, between the high-water mark and 
the low- water mark, may be parcel of a Manor 


of a Subject, 16 Eliz. Dyer 326. 6. acc. W and fo 
it was adjudged in Lacye*s * Cafe, Tin. the 25th 


16 El. Dyer. 326.6 act. t Caſus Lacy, term Trin. 
26 El. 8 Ed. 4. 19. 16 El. Dyer. 326. 6. act. 
* Caſus Lacy, Trin. 25 El. 12 
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of Eliz. in this Court, and fo it was reſolved when 


the Sea doth flow unto the full height, the Ad- 
miral ſhall have Juriſdiction of any thing whatſo- 


ever done upon the water, between the high- water 


mark and the low- water mark, by the ordinary 


and natural courſe of the Sea. And fo it was ad- 
judged in the ſame Caſe of Lacy, that a Felony 
done upon the Sea at full Sea, between the high- 


water mark and low-water mark, by ordinary and 
natural courſe of the Sea, that the Admiral ſhall 
have Juriſdiction : And ſo when the Sea returned, 

the ground may appertain to a Subject, and every 
thing done upon the ground when the water is re- 


turned ſhall be tried at Common Law, becauſe it 


is then parcel] of a County, and within the body 
of a County; and with this agreeth that of the 
| 8th of Ed. 4. 19 7. So note, that beneath the low- 


water marks the Admiral hath the ſole and abſo- 


lure Juriſdiction; and between the high-water 
mark and the low-water mark the Common Law 
and the Admiralty ſhall have ſeverally Power in- 
terchangeable as aforeſaid, to wit, the one upon 
the Water and the other upon the Land; ſo it 


plainly appeareth by what himſelf hath declared, 


that though the Land, from the high-water mark 
to the low-water mark, may be ſaid to be within 
the body of a County when the water is off it, yet 

is it within the Juriſdiction of the Admiralty when 
the water doth overflow it: And this will prove 
no argument at all why the Admiral ſhould have 


no Juriſdiction upon the Ports and Havens, but 
rather an argument d fortiori, vel d majori ad mi- 


nus, that he ſhall there have Juriſdiction. For if 
he ſhall not be excluded from his Juriſdiction in 
| thoſe places, where the water recedeth and leaveth 


dry land of uſe and profit, which may be claimed 


Y $ £6:-4. 19. 
by 


K „60 „ r 2 . FI — . — ASS. — Ons ——— „ n N - . 
EY 5 — - 2 > 2 * — n — — ns v- 9 — "_ F Tg * 


— Ra as 2 — 2 7 


138 The Maritime Dicæolggie; 
by the Lord of a Manor as parcel of that Manor; 


much leſs can he be excluded from his Juriſdiction 


in the Ports and Havens from whence the water 
doth never clearly recede, or where no man doth 
or can challenge any right of poſſeſſion: And 
again ſhall he not be excluded thoſe places in the 


exerciſe of his Juriſdiction, where ſeldom or never, 


and little or nothing falleth under his cognizance? 
And ſhall he be excluded thoſe places in exerciſe 
thereof, where things of the ſame nature, and by 


the fame Law determinable of greater conſequence, 


fall under his cognizance almoſt daily and hourly ? 

If fo, we may very well ſuſpe& the reaſon and 
cauſe thereof, that it came ſo to be, not for any 
good intended either to the commonwealth or 
good people thereof, but for ſome private end 7. 


To this he addeth, that it was adjudged Paſche 


r7 Elix. * in the Exchequer, Diggs being Plain- 
riff, that the land between the flowing and refow- 
ing of the Sea, belonged to the Lord of the Ma- 
nor adjoining, as the Lord Dyer doth there report, 


but to this I ſhall not need to ſtrive to give any 


other anſwer than to the former. To that of 


48 Ed. 3. and the 3. concerning the contract tor 


Mariners wages, I ſhall give an anſwer when I 


mall come to handle the other contracts made at 


land. It is further objected that 46 Ed. 3. and 
3 b fit. conuſance 36. an account of treſpaſs was 
brought for taking of a Ship in the Haven of 
Hull againſt certain perſons: The Mayor and 
Bailiffs of Hull demanded cognizance by the 


Charter of the King granted unto them, that the 
Citizens and Burgeſſes of Hull ſhall not be im- 
pleaded alibi de aliquibus fraxſeref onibus, conven- 


* DC. ampliare- Jur (diftionem in quivas non N 


Ke. - * Jud. Teac. Paſt. 17 El, "op Ed, z. z. tit; tit. 
conuſance, 30. 


tionihus 
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tionibus et  contraflibus infra Burgum, etc. quam 
infra Burgum : And the cognizance was granted, 
which proveth that the Haven of Hull where the 
Ship did ride, was 77fra Burgum de Hull, and by 
conſequence infra corpus comitatiis, and determi- 
nable by che Common Law, and not in the Ad- 
miralty Court. Which concluſion no Logician 
will allow er neceſſario to be deduced out of the 
premiſes, vix ex contingenti z nor will any Law 
(as I conceive) allow it, that two contending at 
Law for that which belongeth to neither of them, 
though it ſhall be adjudged to one of them, that 
this ſhall in any wiſe be prejudicial to a third par- 
ty that hath right thereunto, but that he may by 
the ſame Law recover the ſame. 
Several Cities and Boroughs, eſpecially upon the 
Sea coaſts, do challenge ſeveral privileges, ſome 
by preſcription, and ſome by grant, as 1s alread 
ſet forth in this Chapter, as Flozſon at Briſtol, &c. 
and the Cinque Ports have their Admiralty Juriſ- 
diction ab antiquo; yet doth not this make their 
Ports and Havens there to be part of their Towns, 
or make them to be within their Boroughs, but 
within the compals of their Privileges ; nay, it ra- 
ther ſheweth the contrary. For things done upon 
their Ports, they have their Admiralty, and do, or 
ought to proceed according to the Rules of the Ci- 
vil and Maritime Laws, Talem habent Juriſdictio. 
nem ratione Pertuum, non ratione alti maris, and 
are to give Judgment according to the ſame Law, 

as the Vice-Admirals of ſeveral parts do, from 
which Judgments given in any Port-town, (ex- 
cept the Cinque Ports where the appeal lieth only 

to the Warden thereof) an appeal heth to the high 
Court of Admiralty, as it doth from the Vice- 
Admiral's Court; and for other buſineſſes done 
within their Town, they proceed according to the 
| Common 
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Common Law, and they have their ſeveral di- 
ſtinct Officers for buſineſſes of the one nature, and 
the other, as their Water-bailiffs for the one, and 
the Land bailiffs or Serjeants for the other; and if 
the Ports and Havens were not within the Juriſ- 
diction of the Admiralty, I know no uſe that 
Cinque Ports, or any other Ports can have of an 
Admiralty by themſelves (as abſolutely and clearly 
the Cinque-Ports have) feeing that the Lord High 
Admiral of England hath that Juriſdiction of the 
main Seas, together with all Ports not fo privileg- 
ed. And it cannot be leſs neceſſary for all the 
other Ports to have all their buſineſſes agitated 
therein, tried by the Civil and Maritime Laws, 
than it is for the Cinque Ports. 

Hull, no doubt, hath great and large privi- 
leges; but whether they extend unto things done 
upon the Port or Haven there, without the autho- 
rity. of the Admiral, I know not: It is like enough 
it may, which being made known, the cognizance 
of this cauſe might very well be diſmiſs'd from the 
cognizance of the Judges, and left unto the Major 
and Bailiffs of that Town. Howſoever take it that 
the cauſe was diſmiſs*d only upon that ground 
which is here ſct forth, viz. that the Citizens and 

Burgeſſes ſhould not be impleaded alibi in aliqui- 
bus tranſgreſſionibus, conventionibus et contractibus 
infra Burgum, c. quam infra Burgum; this, no 


doubt, was ſufficient for the Judges of the Com- 


mon Law to diſmiſs the cauſe from being pro- 
ceeded in before them, before whom it was 
brought as an Action of Treſpaſs, and not before. 

the Admiral, Sc. for that it rather belonged unto 
the Major of Hull, than to them, though indeed 
it perhaps belonged unto neither; and hereupon 
the Major de facto might take cognizance, though 
by no law or right. I hope we ſhall not make the 


Judg- 
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Judgment of every Major and Recorder to be a 
Law, or Precedent that others muſt be ruled by: 
For then we may hang up the Acceſſary, and go 
ſeek the Principal afterwards, as they did at Gran- 
tham in Lincolnſhire, as I have heard. But Sit 
Edward Coke further faith, that the cognizance 
was granted, Fc. I hope he meant not that it 
was adjudged to belong abſolutely unto the Major 
and Bailiffs of Hull, excluding the intereſt of all 
other parties : for that had been to have judged 
the cauſe inauditd nec vocatd parte intereſſe habente. 
For the controverſy was then whether the Judges 
of the Common Law, or the Major, &c. had He 
cognizance of that cauſe; and they having diſ- 
miſſed it from their cognizance, could grant it no 


otherwiſe to the Major and Bailiffs of Hull, but 
inſomuch, or for that it belonged not unto their 


cognizance ; fo that after the diſmiſhon this con- 
troverſy was no longer between the Judges of the 


Common Law, and the Major of Hull: but now 
the difference concerning the Juriſdiction of, and 


over this cauſe, muſt reſt between the Admiral. 


and the Major and Bailiffs of Hull, for that the 


Admiral being no party in judicio, the cognizance 
could no otherwiſe be granted unto the Major and 
Bailiffs of Hull, than that they ſhould have it for 


ought that Court. in which the Action of Treſ- 


paſs was brought, had to do therewith, or to hold 
plea thereof, Which could not bar the Admiral of 


his claim of Juriſdiction, who was no party in 


judgment: And then this only reſteth as an Au- 


thority quoted, that ſuch an Action was brought 
at the Common Law; and as it appeareth, chat 
the ſame was never there determined ſo doth it 
not appear that ever it was therefore determined 
by the Major and Bailiffs of Hull. But the Ma- 
Jor and Pailiffs perceiving: an Action to be brought 


at 
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at the Common Law for a treſpaſs done upon their 
Ports, might very well conceive that the Action 
being there brought, the ſame was rather triable 
before them, by virtue of that clauſe in their 
Charter which was urged then by the Judges of 
the Common Law; and the cauſe being diſmiſſed, 

as it appeareth not that the Major and Bailiffs de- 
termined it, no more doth it any ways appear, 
that they did yet by virtue of this Diſmiſſion, or 
Grant (as Sir Edward Coke termeth it) take upon 
them ſo much as the cognizance thereof; or it 
they did, that the Admira] ever had notice there- 
of, But if the Admiral did, or if he did not, yet 
if he had taken to his Court the co2nizance of this 
cauſe, I am confident that the Major and Bailiffs 
could no ways by virtue of that clauſe, or upon 
any other ground have taken it out of his hand, 
unleſs they have Admiralty Juriſdiction granted 
unto them, as the Town of pfwich hath; the 
ſubſtance of whoſe Patent concerning the ſame, | 
ſhall here ſet down in confirmation of what I have 
faid before concerning the Admiralty Juriſdiction 
upon the Cinque-ports and other Ports. 


Henricus Dei gratia, Sc. oftavus Sc. 

Cumque prediftus avus nobis per chartam ſuam 
prædictam, quam, ut præfertur, confirmavimus, con- 
ceſſerit Ballivis et Burgenſibus Ville predifte et 
fucceſſoribus ſuis inter alia, libertates, Francheſ. 
privilegia, et immunitates, in eadem chartd contenta 
et ſpecificata, authoritatem et poteſtatem faciendi et 
exequendi infra eandem villam Gypewicl, ac liber- 
tatem et pracinfium ejuſdem omnia et fingula que 
Aamirallo, ſeu ad officium Admiralli pertinent. (um- 
que portus villæ predite et aqua currens et recur- 
ren, N ae exigerit ab eodem portu per fuxum 
et 


Or, Sea-Turiſdiction. 143 
et refluxum maris verſus le Southeaſt, ad gquendam 
locum wocat, Polleſhened, alias di. Poliſhed, nec 
uon tota terra et ſolum que per bujuſmodi fluxum 
et refluxum maris aliquo tempore aqua fuerit ſuper- 


undat. five coopert. infra libertatem ville preaitte 
extiterint. Et quod iidem Ballivi, Burgenſes et Com- 


munitas, et ſucceſſores ſui habeant et gaudeant eis, 
et ſucceſſoribus ſuis omnia et ſengula libertates, Fran- 
chef. authoritates, privilegia, juriſdictiones et im- 
munitates eis vel predeceſſoribus ſuis aut eorum ali- 
cui ſeu aliquibus prædictum avum noftrum ſive ali- 
quem alium progenitorum noſtrorum nuper regum An- 
gliæ per chartas ſive per chartam alicujus eorumdem 
progenitorum noſtrorum, quas nos per litteras noſtras 


prædictas de confirmatione acceptavimus, ratificavi- 


mus, et confirmavimus, contenta et ſpeciſicata tam 
n dicta aqua, five in curſu aque ac prædibta terra 
et ſolo per fluxum ſive refluxum maris aqua quands- 
que ſuperundat. ſive coopert. quam in omnibus et 
Vingulis alits locis quibujcunque infra villam, Pre- 
cinftum, ſuburbi, libertaies et Francheſ. preditt. 
| Juxta formam chartarum et conceſſionum prædicta- 
rum, prout ea ante tempora ufi fuerunt et gavifi. Et 
ulterins nos de gratia noſtra ubericri ad intentionem 

quod prædicti Ballivi, Burgenſes et Communitas et 
tees ſui ſecurius et liberius abſque ambiguitate. 

gueſtione vel dubio habeant officium Admiralli neſts! 
et beredum noſtrorum infra libertatem, præcindt. et 
Francheſ. preditt, et omnia que ad officitu Ad- 
miralli tam ſuper mare et littus maris quam alibi in- 


fra libertatem, Francheſ, et præcinct. prædict. 


pertinent, concedimus nunc Ballivis et Burgenſibus ac 


communitati villæ predifte et eorum ſucceſſoribus per 


præſentes, quod Ballivi ejuſdem ville pro tempore 
exiftentes ſint Admiralli noſtri et beredum noſtrorum 


per et infra totam dtn, Præciuctum, ſuburbia, 
| aquam 


1 
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aquam et curſum aque ac dict. terram, et ſolum per 
fluxum et refluxum maris quandeque aqua ſuperundat. 
vel coopert. ſeu in poſterum ſuperundand. vel cooperi- 
end. Ac omnia et ſingula que ad officium Admiralli 
pertinent ſeu pertinere poterint tam ſuper mare et 
littus maris quam alibi infra libertatem, præcinctum, 
limites ſupra ſpecificat. faciant et exequantur in 
tam amplis modo et forma prout aliquis Admirallus 
Angliæ in aliquo loco facere vel exequi conſuevit ef 
facere debuit quoquo modo, c. Et inſuper nos de 
gra, noſtra ampliori ad relevamen et incrementum 
ville predifte, que ut dicitur diverſimode depaupera- 
ta eſt ac in auxilium ſolutionis difie firme ſue ſexa- 
ginta hbrarum noſtr. et ſucceſſoribus noſtris annua- 
tim ut pr emiltitur ſolvend. damus et concedimus per 
preſentes pro nobis et heredibus noſtris eiſdem Bal. 
livis, Burgenſibus, et Communitati et ſucceſſoribus 
ſuis wrecum maris, ac omnia bona et catalla que 
 dicuntur Wreck, Flotlon, et Getſon; ef omnia 
alia bona et catalla que Admirallo five ad ejus offi- 
cium pertinent ſeu pertinere debent, aut poterint in- 
fra dift. portum et aquam ac terram et ſolum pre- 
dict. per fluxum et refluxum maris, ac omnia bona 
per fluxum et refluxum maris aqua ut prefertur 
ſuperundat. vel coopert. vel in poſterum ſuperundand. 
vel cooperiend. qualitercunque contingent. vel ibidem 
in mari, aut ſuper littus maris invent. ſeu inveniend. 
et etiam omnia et fingula bona et catalla felonum de 
ſe, nec non bona et catalla quæ dicuntur deodanda 
infra libertatem, Francheſ. et præcincdtum ville 
prædictæ, ac in et infra prædictum portum, cur ſum 
agquæ ac terram et ſolum prædict. per fluxum et re- 
fluxum maris aqua ut prafertur ſuperundat. vel 
coopert. vel in poſterum ſuperundand. vel cooperiend. 
abſque computo five aliquo alio nobis vel heredibus 
noſtris pro præmiſſis vel aliquo premiſſorum reddend. 
vel ſolvend. Sciatis inſuper, Sc. Teſte meipſo apud 
mY Hampton 
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Hampton Court zertio die Martii anno regni noſtri 


decimo per ipſum Regem de dat. præ- 
dict. authoritate Parliamenti. 


Now 1 hope i it plainly appeareth hereby that the 
Admiral hath full power and juriſdiction upon the 
Ports and Havens, if he be not exclnded by ſpe- 
cial grant, (and that made in the vacancy or inter- 
val between one Admiral's Patent ceaſing, and ano- 
ther's beginning.) And if the Port had been 
within the —— h of Ipſwich, and things there 
done had been kriable at their Town Court, or at 
the Common Law, then had they had no need of 
this Grant of Admiralty Juriſdiction, Sc. by 
h Grant of Admiralty Juriſdiction unto them, 
doth likewiſe as plainly appear, that whatſoever 
is done upon the Port or Haven, is of Admiralty 
cognizance. This Admiralty Juriſdiction of theirs 
extending g only unto their Pol and Haven, which 
reacheth only unto the place called Polli iſhened, alias 
Poleſbead, and no further, which is the point of 
the high Sea, (as Sir Edward Coke termeth it) ſo 
that they have Admiralty Juriſdiction, and yet 
none upon the main Sea, but upon the Port and 
Haven only. But I ſhall proceed unto the next 
thing by Sir Edward Coke inſiſted upon. 

And in the next place it is thus objected, that 
7 K. 2. tit. Treſpaſs * in Statham, pl. 54. in an 
Action of Treſpaſs for a Ship and certain Merchan- 
diſcs taken away (which treſpaſs mult of neceſſity _ 
be alledged in ſome Town and County in ſome 
River or Haven) the Defendant pleaded that he 
did take them in le baut mere one les Normans quex 
ſont enemies de Roy, and it is ruled a gcod plea, 
which concurreth with the other books. 


= 7R. 2. tit. rreſbaſi in Stath. pl. 54. He. Gs 
L . 
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Here it is not ſaid that this treſpaſs was laid or 
alledged to be done in any Town or County in any 
River or Haven; but faith he, it muſt of neceſſity 
be ſo. If he take Town, County, River and 
Haven digjunctim, then I think that according to 
the Law the Action of the Treſpaſs muſt have 
been laid to have been done ſomewhere, or elſe 
the Action would have abated : but if he take them 
conjunfim, as that it muſt of neceſſity be laid to 
be done in ſome River or Haven, in ſome Town 
and County, I confeſs that, according to reaſon and 
nature, a Ship with her lading cannot be elſewhere, 
except it be upon the high Seas: But I know that 
at the Common Law it is uſual per fiftionem im- 
pofſubilitatis (which neither the Civil Law nor Na- 
ture do allow) to lay and alledge in a Declaration 
that ſuch a Gp. 1 her Tackle, Furniture, Am- 
munition and Lading, was in the poſſeſſion of the 
Plaintiffs in parochia beats Marie de Bow in 
Warda de Cheap, and there by him loſt, and there 
per inventionem came to the hands and poſſeſſion 
of the Defendant, &c. and why this Treſpaſs of 
taking away this Ship and Merchandizes might not 
as well be laid to be done in ſome certain place 
within ſome certain Town far enough from the 
Port or Haven, I know not: And it is not ſaid, 
that it was laid to be done upon a Port or 
Haven, . „ OO 

Whereſoever the treſpaſs was laid to be done, in 
what Town of what County ſoever (for in ſome 
Town of ſome County, or in ſome part of ſome 
County it muſt be laid to be done) yet amongſt 
all the Inſtances Sir Edward Coke hath brought, 
and amongſt all that I could ever yet hear of, I 
never knew or heard of any original action brought 
at the Common Law, which was laid fer a thing 
cone upon any of the Ports or Havens, except 

| 4 CER | | | that | 
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that of Hull buſineſs, which never came to be ad- 


judged between the Admiral and the Mayor, &c. 
of Hull, Sc. or whether the action was rightly 
inſtituted or not. The defendant pleaded as above, 
and it was adjudged for a good plea, I would 
gladly know what could be argued from hence, if 
the truth had been otherwiſe, and he had pleaded 
he took the Ship and Goods infra fluxum et refluxum 


maris, or that he took them in fali Portu one les 


Spaniards quex ſont les enemies de Roy, muſt neceſ- 
ſarily this plea have been adjudged naught, be- 
cauſe the other was adjudged good ? I ſee not the 
conſequence how this concluſion dependeth upon 
the premiſſes, if deduced into a Syllogiſm. 
It is objected likewiſe that 7 Hen. 6. 32. b an 
action lieth at the Common Law for foreſtalling, 
Sc. in a Port or Haven, Fc. and by conſequence 
the Admiral hath no Juriſdiction there. 
Here I do obſerve, that about the 6 and 7 year 
of Hen. 6. the then Lord Chief Juſtice of the 
Common Pleas did much endeavour ſuam ampliare 


juriſdictionem; for about the ſame time the firſt 


judgment upon the Statute of the 2 of Hen. 4. for 
double damages was given for the pretended breach 
of the two former Statutes of the 13 and 15th of 
Rich. 2. and this 2 of Hen. 4. by ſuing in the 
Admiralty for a thing not done ſuper altum mare, 
contrary to thoſe three Statutes, whereas none. of 
| thoſe three Statutes have one word in them that 
tendeth to the binding up the Admiral to the high 


Seas, unleſs any man can make ſur le mere ſuper 
altum mare; nor is there any word in them that 
tendeth to the making of the Ports and Havens to 


be infra corpus comitatus ; e as I have ſhewed be- 
tore. By this Judgment double damages were re- 


b 7 H. 6. 32. Super c. 7. hujus 2. lib. 5 | 
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vered againſt him that had received a loſs of 960 


marks, odd monies; and the damages were aſſeſſed 
by the Jury to 700 / which by the judgment be- 
ing doubled, amounteth unto 1400 J. ſo that in- 
ſtead of recovering of goo marks without any 
trial, whether due to him or not, he is condemned 
in 1400 J. How the then Plaintiff (as the Record is 
cited) having got the poſſeſſion of the goods ſued 
for by the Defendant, formerly the Plaintiff, or 
Pars agens in the Admiralty, could ſuſtain 700 /. 
damage by being ſued in the Admiralty, I know 
not, nor can imagine: For the Statute doth not 
ſay, the party ſued in the Admiralty Court con- 
trary to the Statute of the 13th of Richard the 


Second, ſhall recover double the value of what he 


there ſued for; but double the damage he ſuſtained 


by ſuch ſuit, which could be no great matter, un- 


leſs he had recovered and obtained into his poſſeſ- 
fion the ſum ſued for, which doth not appear, nor 
is it ſo much as alledged or affirmed, 


Now it could not be expected that ſo much ſea | 
being converted into land by this judgment by 


two years labour, and but finiſhed and brought to 
bo xt in the 6th year of Henry the Sixth, the ſame 

and ſhould be in the very next year, viz. 1h the 
7th year of the ſame King's reign re- converted 
into ſea, 


Yet is there a great deal more colour for an 


5 Action to lie at the Common Law for foreſtalling 
in a Port or Haven, than for the before men- 


tioned Judgment; but upon another ground than 
that which Sir Edward Coke would have to be the 


ground (namely becauſe a Port or Haven is within 


the body of a County) which is this. Though 


the foreſtalling be an act done upon the Port or 


Haven, yet is it the foreſtalling of a Marker, 


which 
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which is kept at land; ſo that act done upon the 
Port or Haven hath relation unto the Market 
which is at land. And ſo the act done upon the 


Port or Haven may be ſaid to ariſe from the Mar- 


ket which is at land, and within the body of a 


County, and that act upon the Port to be a fore- 
ſtalling of that Market which is at land: Juſt as a 
Contract made at land for tranſporting goods by 


ſea, is an act done upon the land, but hath rela- 


tion to a thing done at ſca; and fo the Contract 


though made at land, is a thing that doth ariſe 
from a thing done or to be done at fea, and doth 


not ariſe from a thing either done or to be done at 


land within the body of any County : And there- 


fore 1s this Contract triable in the Admiralty, and 
not at the Common Law: And this agreeth with 
the Statute of the fifteenth of Richard the Second, d 
the Statute being truly examined, which I ſhall 
plainly ſhew when I come to ſpeak of Contract. 


Yet may not this conſtruction of the foreſtailing 
upon the water be allowed: for this is no Contract 
made for the performance of any act or thing at 
land poſitive, and therefore ariſeth not from any 
act or thing to be done at land, but is a Contract 


which doth privately debar a further act to be done 
at land: And beſides this is a compleat act, hav- 
ing reference to nothing more yet to be done; but 
the bargain is made, the commodity bought, and 
all is done; therefore is this foreſtalling triable in 


the Admiralty Court, and there puniſhable, as 
will hereafter appear by what I ſhall ſhew in 


ſeveral chapters of this ſecond book. 
In the next place it is objected, that the 19 H. 
6. 7. fit is faid that the Statute doth reſtrain that 
the Admiral ſhall not hold plea of any thing riſing 


4 Stat. 15 R. 2. c. 3. * f 19H. 2 
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within any of the Counties of this Nation, but 

Executions he may make upon the land ; this Sta- 

tnte which this Authority citeth, muſt be the fame 

before mentioned Statute of 15 Ric. 2. s therefore 

J will fay nothing to this here, more than that Sir 

Edward Coke doth hence inter that though it be 

ſaid in the 22 Af. pl. 93. that every water which 

flows and reflows is an arm of the Sea; yet it fol- 
loweth not (faith he) that the Admiral ſhall have 

Juriſdiction there, unleſs it be out of every Coun- 

ty, or elſe ſuch a place whereof the County cannot 

take knowledge, as it appeareth | in the book of 
E. 2. before cited. 

But how this hath any reference to that of the 
Statute, to ſerve for his purpoſe, I know not. 
The laſt thing againſt that which is ſaid 22 Af. pl. 
93. * he would prove by that of 8 Ed. 2, ! be- f 
fore cited, which I have anſwered already. 1 

It is argued out of Forteſcue, cap. 32. fol. 38. 4 
m that the Admiral's Juriſdiction is confined to tze 
high Sea; for that he there faith, Nam ſi que 
fuper altum mare extra corpus eujuſliber comitatus 

ni illius fiant, quæ poſtmodum in prohibito coram 
42 irallo Angliz deducantur per teſtes, illa juxta 
legum Angliz ſanctiones terminari debent : which 
. (faith Sir Edward Coke) proveth by expreſs words, 
that the Juriſdiction of the Admiral is confined to 
the high Sea, which is not within any dun, of 
the Realm. 

If Forteſcue had id much more than here he 
doth to have afforded him a better foundation for 
his Argument, than this which he hath faid, doth ; 
I ſhould not have much marvelled at it : For he 


; l ; * —— Ld, IV D A 5 5 
n 7 f I 8 — 2 3 
1 .. ee Co 


+» 


216 R. F n 8 i Lib. E. 2. præci- 
tat. 22 Aſſ. pl. 93. 8 Ed. 2. præcitat. m Forteſc. 
ca. 32, f. 38. e 


that 


N n P 
DR AGEL ne” S 


Or, Sea- Turi ſdliction. 151 
that conceived that if Adam had not ſinned in Pa- 
radiſe, all the World had been governed by the 
Common Law, perhaps might in his time think 
it meritorious to reduce as much of the World as 
he could to the ſubjection of that Law: But truly 
out of what he faith here, Sir Edward Coke*s con- 
cluſion is not Logically to be deduced : For to 
ſay, that becauſe Forteſcue faith that the Admiral 


' hath Juriſdiction upon the high Sea, which is out 
of any County of the Kingdom, that he hath no 


Juriſdiction elſewhere, is no better an Argument, 
than to ſay that Sir Edward Coke was Lord of the 
Manor of N. and therefore he could have no land 
elſewhere : For Forteſcue doth not ſpeak this ex- 
cluſive to any other part of the Admirals Juriſ- 
diction : Nor by ſaying Quæ ſuper altum mare ex- 
tra corpus cujuſlibet comitatus regni illius fiant, 

doth he aver, quod aliquis portus maris eft infra 
corpus alicujus Comitatiis, If this Anſwer doth 


not ſatisfy, add the Anſwer to the next Objection 
„„ 3 


The next Objection is deduced out of 2 Rich. 
2. fol. 12.) quod Hibernici ſunt ſub Admirallo An- 


gliæ de re facta ſuper altum mare, which (faith he) 


agreeth with the former, viz. that the Juriſdiction 


of the Admiral is ſuper altum mare. 


And no doubt but it is; but it doth not there- 
fore follow that it is no where elſe : Now this very 


authority ſheweth the true uſe and ground of this 


diſtinction of ſuper altum mare, and ſuper portum 


maris, which 1s this: The Admiral of England 


hath Juriſdiction ſuper altum mare quoad Hiber- 


nicos, et Hibernici ſunt ſub Admirallo Angliæ de re 
fatta ſuper altum mare, et non ſuper portum Hiberni- 


cum niſi per appellationem, And ſo it is between 


. 
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England and other Nations adjoining to the Britiſh 
Seas: For the Kings of England have ab antiquo 
had the dominion of thoſe Seas as is ſufficiently de- 
monſtrated and proved by that learned Gentleman 
Mr. Selden à by exceeding many Arguments 
throughout his whole Book De dominio maris, 


called Mare clauſum, which I have touched upon 


before: But though the Kings of England had the 


dominion of thoſe Seas, yet had thoſe Nations Ad- 


mirals who had the Juriſdiction of, and over all 
buſineſs done in and upon their own Ports, ſo that 


the Admiral of England's Juriſdiction Reſpectu 


Regis Angliæ Domini? maris is ſaid to be ſuper al- 
tum mare quoad alias omnes nationes. But as he 
had his Power from the King, ſo hath he Power, 
Authority, and Juriſdiction, as over the Sea, fo 
over the Ports and Havens of the Sea, belonging 


to this Nation, as well as the Admirals of France 
and the Admirals of other Nations had, and have 


over the Ports and Havens belonging to their ſe- 


veral Nations, which undoubtedly they had and 


have, as hath been ſhewed before r. And upon 

Letters of reprizal no man by virtue thereof tak- 
eth or ſeiſeth any Ship or Goods within any foreign 
Port, or any Port or Chambers of a foreign Prince 
other than the Ports and Chambers of that Prince, 


againſt whoſe Subjects the ſame were granted. And 


in ſuch Caſes as theſe, which have relation to the 
Subjects of foreign Princes or States, it is neceſſary 


to deduce, that ſuch a fact was done ſuper alto 


mari, et hoc eſt quoad Portus ſuos : But in other 


_ Caſes for Maritime buſineſſes done either upon the 
Port, or contracted for upon the land, it is ſuffi- 


cient in the firſt to lay in the libel that ny were 


4 Seld. Mare clauſum, De dominio maris per totum. Su- 
perl. LL 
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done infra fluxum et refluxum maris, and in the 
laſt infra juriſdictionem Admirallitalis, as hath 
been already ſaid, and ſhall hereafter be more fully 


ſhewed. 


For that which followeth in the next place out 


of Stamford, 1 joined it with that of 8 Ed. 2. and 


bare already ſpoken thereto 3. 


Next it is faid 4 et 5 Ph. et Mar. Dyer, I 59. 6. 


t by the libel in the Admiralty, the cauſe is ſup- 

ſed commence ſur le haut mere, et infra Furiſ- 
dictionem de  Admiralty,ubi revera facta fuit in tali 
loco infra corpus Comitatiis et non ſuper altum mare; 


whereby (faith Sir Edward Cote) it alſo appeareth 
that the Lord Admiral's Power 1 is confined to the 


high ſea. 
This Concluſion can no ways be deduced out of 
the premiſſes, for though by the libel in the Ad- 


miralty Court, the cauſe was ſuppoſed to com- 
mence ſur le haut mere, et infra Juriſdictionem de 
P Admiralty, and perhaps falſly fo ſuggeſted, be- 
cauſe the thing was done in ſome Town within 
the body of a County: for the inſtance is 21 re- 


vera facta fuit in tali loco infra corpus Comitatus; 
which locus may be any in- land Town within any 
County, and non ſi per altum mare, as it is deduced 
in the libel. For it doth not ſay 44; revera facta fuit 
ſuper tali Portu infra corpus Comitatiis : It by the 
Libel the cauſe had been ſuppoſed to have com- 


menced in vel ſuper tali Portu infra fluxum et reflux- 


um maris, then the words of the Authority might 


have run thus, «4 revera fadta fuit in tali loco infra 


corpus Comitatiis, et non ſuper talem portum, vel in- 
fra fluxum et refluxum maris, as well as non ſuper 


altum mare; for the words, et non ſuper altum 
mare, are only in affirmance of the contrary 
to what is laid in the Libel, and no ways confin- 


5 Super hoc capite, * 4et 5 Ph. et Mar. Dyer, 159. 6. 
5 | | ing 


. 
= 2 — ** : . — 
— * . AE 47 1 2 4 Fs » = 


3 E 
. * 


y 1 1 8 K * "I - . . p 

1 Q * * 

- £ 4 75 ” 
1 — — 
2 . 
— I 8 — 
8 . yy . py - Wk 
+ a p 


— 
= 
—_ En * 2 
PPP — 


r 
; —— — 1 


1 

7 

5 
1 * 
—— 


. ** 
r 


* 
s 
| 
£ 
* 
1 
# 


184. The Maritime Dicaeologre 


ing the Admiral's Juriſdiction to the particular 


place laid in the Libel, ſpecifying and deſigning, 


that very place where ſuch a particular act was not 


done. If fo be in the Libel it had been laid, that 
this act had been done about the mid-way between 
Dover and Callis; and the Authority had ſaid, abi 
revera facta fuit in tali loco infra corpus comitatus, 
and not in or about the mid-way between Dover 


and Callis, I hope no man will fay, that by this 
authority the Admiral's Juriſdiction had been con- 
| fined to that part of the ſeas that is about the mid- 
way between Dover and Callis; fo that it is plain 


this concluſion cannot be drawn out of the au- 


thority. 


The reſt of the Authorities which follow con- 
cern Contracts made at land of things to be 
done and performed at ſea, and of things 
done or contracted beyond the ſeas, which 

I ſhall defer to their proper places. 


There be two things more urged to prove the 
Admiral's Juriſdiction to be confined to the hig! 
Seas, and not to be upon the Ports and Havens, 
which are not cited amongſt his Book Caſes and 


Authorities of Books, but are cited before them; 


one amongſt the Premunire's by him cited, which 


J have ſpoken to already *, and the other cited 


amongſt the Prohibitions by him cited, which 


concern Contracts, and are referred to their pro- 
per? places. 


Theſe two I ſhall here inſert before I proceed to 


the next chapter. 


The firſt of them is urged out of the book of | 
Entries, fol. 23. tit. * Admiralty, where it ap- 


v Infra lib. 3. c. 2, 3, 4, &. „ Sup. lib. 2. c. 7. In- 


fra J. 3. c. 2, 3. 4, M. Book of Entries, fol. 23. tit. Ad- 
mirally. 
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peareth (ſaith he) that the taking of a Ship called 


the Trinity of London, lying upon the River of E. 
in the County of Kent, is not ſuper altum marc, 


but infra corpus comitaius Cantiæ, and therefore a 
Suit for the taking of that Ship lying there, in the 
Admiralty Court, before Fohbn Earl of Huntingdos 


Admiral of England, appeareth to be againſt the 


ſaid Statutes, and yet no queſtion that was infra 
fluxum et refluxum maris, et infra primos pontes. 

_ Here he ſaith, that the taking of that Ship in 
that place appeareth to be againſt the ſaid Sta- 
tutes, but mentioneth not what Statutes, havin 
quoted divers before. If there had been a Judg- 
ment in the caſe, he certainly would have added 
this proof to the Judgment of Burton and Putt's 
Caſe, and have averred it to have been againſt 
thoſe Statutes of the 13th and 15th of Rzc. 2. and 


Hen. 4. but here it is inſerted amongſt the Pre- 
munires by him cited, and the Statutes | next before 


mentioned, are the Statute of 32 Heu. 8. c. 14. and 


the Statute of Nic. 2. concerning Premunires, 


which muſt be the Statutes, againſt which this 
taking mult be ſaid to appear to be; by reaſon he 
ſaith it appeareth to be againſt the ſaid Statutes, 


which muſt be meant of the next mentioned pre- 


ceding Statutes : If then, it appearcth there to be 
againſt the Statute of Premunire, I hope it hath 
already a received an anſwer : If againſt that of the 


32d of Hen. 8. c. 14. it cannot be ſo, as ſhall be 


ſhewed when we come to treat of freight and Þ 
contracts, where we ſhall have occaſion to mention 
that Statute againſt his tenents. 

The other thing by him urged, doth next pre- 
cede the prohibitions by him quoted ex Rot. 140. 


Mich. 16 Hen. 8 ©, The River of Thames at Bil. 


Super J. 2. c. 7. b Infra l. 3, e. 2, 3, 4, &c. e Rot. 
140. Mich. 16 H. 8. | 


linſgate 
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 linſgate (faith he) is not within the Juriſdiction of 
the Admiralty, but infra corpus comtatus. 

This followeth next after the Premunires, and 
precedeth next before the Prohibitions by him 
quoted, that the River of Thames at Billinſgate is 
not within the Juriſdiction of the Admiralty, By 
this Record it muſt appear thereby not ſo to be, 


either by a Premunire brought or by a Prohibition 


granted, (as I conceive) being inſerted in that 


place, and mult have ſome relation either to what 


precedeth, or what followeth. 

It the River of Thames at Billinſgate by this Re- 
cord appear to be fra corpus comitatus by a Pre- 
munire brought, I can ſay no more to it than I 
have already © faid. If by a prohibition granted 


only, 1t proveth nothing ; for many a prohibition 


hath been granted, and conſultations have been 


awarded without denial of the ſuggeftions. And 
oftentimes prohibitions have been granted upon 
ſuch ſuggeſtions as could not be maintained, but 
deſerved conſultations upon the debate thereof; 
and ſometimes the parties have come to an agree- 


ment after prohibition granted, when conſultations 
would have been awarded if they had been ſued 


for, which are ſaid to be Judgments in ſuch Caſes. 


but a prohibition is no proof until a diſpute had 


upon the validity, and a determination thereupon, 


no more than the bringing of an action at the Com- 


mon Law, and giving a Declaration without any 
further proceedings, 1s a proof that what is by 
Declaration claimed, is due, or that the action was 


duely and * inſtituted and brought, 


i ts 2. . = 
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CHAP. IX. 


That the Rhodian and other Maritime Laws 
were ordained as well for the deciſion of the 


arfferences happening upon the Ports and Ha- 
vens, as upon the high Seas. 


LL theſe Proofs and Authorities which I 
have handled in the four laſt and next pre- 
of Chapters being collected and gathered into 
one heap, as by Sir Edward Coke they are, and 
taken by themſelves do make a ſpeczous ſhew and 
a fair colour for the turning the Lord high Admi- 
ral of England out of his Juriſdiction, upon the 
Ports, Creeks, and Havens of the Sea, but no 
more than a ſhew or colour as appeareth to my 
view. 

For the antient, conſtant, and continued Prac- 
tice of the Admiralty Court, and all the Proofs, 
Precedents, and Authorities, which make to the 
contrary of what is by him ſet forth, being with 
them well weighed and conſidered, all that he 
hath ſhewed in this particular, will ſerve only to 

prove what 1nterruptions have been put, and in- 
rodes made upon the Admiralty Court: For cer- 
tainly the Proceedings, Acts, and Judgments 
given in the Admiralty Court concerning buſineſſes 
agitated and done upon the Ports and Havens, will 
as precedents for the Admiral's Juriſdiction there, 
amount unto a great number for thoſe few he hath 
quoted againſt it. 
The Juriſdiction of the Admiralty and the Ju- 
riſdiction of the Common Law, having always 
been two diſtinct Juriſdictions, having no depen- 
dency each upon the other, but both exerciſed 


under 
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under the Kings of England, © I know not why 
the antient Practice and Precedents of the Admi- 
ralty Court ſhould not be as convincing in the 
proof of this particular, which reſteth in contro- 
verſy between them, as the Practice and prece- 
dents of the other: But it is like enough ſome 
will be ready to aver that the Admiralty Court is 
not a Court of Record, and therefore precedents 
of that Court are not of ſo great credit as the Pre- 
cedents of the Courts of Common Law, but it 
will be very unfit for me to enter into that diſ- 
pute, when as it is upon the matter put to the 
queſtion, whether it be ſo much as a Court at all, 
or not: For if it ſhall have the cognizance of 
ſcarce any cauſe at all (as it cannot have, if all be 
true that Sir Edward Coke would prove, as I ſhall. 
ſhew hercafter, when I come to ſum up all toge- 
ther) then doth it not deferve ſo much as the 
name of a Court. HL ot 3 
This only I ſhall ſay by the way, that when it 
was a Court, or if it be a Court, it hath been, 
and is as much a Court of Record as all Courts in 
foreign Nations beyond the Seas have been, and 
are; and whatſoever hath in that Court been, or 
is done, being legally tranſmitted and certified, 
would have carried, and doth carry along with it 
as good credit in all parts of Chriſtendom as any 
Record whatſoever, certified out of any of the 
Courts at Weſtminſter, and fo will and doth at this 
preſent for any thing therein tranſacted. But if I 
ſhould enter upon the precedents in Civil cauſes, 
which are to be brought out of the Regiſtry of 
the Admiralty for the cognizance of caules done 
| | upon the Ports and Havens, I ſhould make my 
ſelf an endleſs piece of work; and when I have 


3 
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Ut ſuper I. 2. c. f. | 
done 
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done, thoſe things, perhaps may for all that hath 
been ſaid, be thought by many not to be authen- 
tick : I ſhall therefore paſs them over, and come 
to thoſe things which are as authentick in my poor 
judgment, for proof of the Admiral's Juriſdiction 
upon the Ports and Havens, as any thing that 
hath been brought againſt it. And I ſhall begin 
firſt with the Rhodian and antient Maritime Laws, 
made, ordained, and appointed for the deciſion of 
Maritime cauſes ariſing and happening as well 
upon the Ports and Havens as upon the high Seas, 
and then proceed to other proofs. 

By the Laws of the Rhodes and other Sea Laws 
inſerted into the body of the Civil Law, which 
give directions how to ſteer the Judicature of ſo 
many cauſes, which may happen and fall out upon 
Ports and Havens, it manifeſtly appeareth that 
things there done, and controverſies thence ariſing 
are properly cognizable by the Admiral, no other 
Law having the like grounds, or affording the 
like rules for the deciſion of ſuch differences, or 
giving ſuch directions for the avoiding of trite in 
buſineſſes of that nature: To introduce them all 
here would make a Volume, which I intend not; 
and it would be too tedious a labour to effect that 
which ſo few regard, namely to ſet forth the 
moſt exquiſite excellency of the Civil Law founded 
upon the very ſtrength of reaſon it ſelf, But why 
| ſhould J ſo highly commend that which is ſo much 
{corned, either to be underſtood, or ſo much as 
look*d after, and by ſome condemned before it be 
| look*d into, or at all underſtood what it is? Ser- 
jeant Calls f condemneth the Imperial Law, which 
( aich he) the Civilians uſe z for that the Sea-ſhore 
is therein held to be common to all, and faith 


f Serjeant Callis Led. I. p. 31. 


that 
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that the Common Law of England, doth in tea- 
fon ſurpaſs either the Imperial Law or the Civil 
Law; which diſtinction ſheweth the underſtand- 
ing be had in thoſe two Laws, which the world 
hitherto made but one. And Sir Eward Coke 
condemneth the Civil Law for proceeding by 
paper proofs (as he calleth them) ſlighting them, 
as if thoſe proofs that were taken without a pub- 
lick Notary, without the repetition of the Wit- 
neſſes before a Judge, or without the liberty of 
adminiſtring Interrogatories by the adverſe party 
at the ſame. time, and only expreſſed by word of 
mouth, and neither ſet down in Paper or Parch- 
ment, but paſſeth away with every air, were bet- 
ter taken and remained more perfect on record, 
than thoſe paper proofs which are in ſuch manner 
taken, and with as much care preſerved. But 
ſurely in moſt controverſies which do ariſe from a 
thing done upon the Ports and Havens, it is moſt 
neceflary, that the proof for the deciſion thereof, 
be taken by ſuch paper proofs ; ſometimes in re- 
gard of the ſpeedy return of the Witneſſes into 
the parts beyond the ſeas, who cannot ſtay ſuch an 
examination (without their undoing) as to be pre- 
ſent to afford their teſtimony V voce at the time 
of the trial: ſometimes in regard neceſſary and 
requiſite Witneſſes are hence departed before the 
Suit be inſtituted, and reſide beyond the Seas, 
where their teſtimony mult neceſſarily be taken by 
Commiſſion, which, by the manner of proof made 
at the Common Law, cannot be done; ſo that 


moſt differences which do ariſe from things done 


upon the Ports and Havens, muſt be proceeded 
in according to the rules of the Civil Law, and 
have their determination from the ſame, or elſe 
be decided without teſtimony, which is to judge 
blindfold, or elſe to reſt unadjudged, and the 
wronged 
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wronged and injured party to be left remedi- 
lels and unrelieved. But it will be anſwered, 
that in ſuch caſes they may have a Commiſſion - 
out of the Chancery for that purpole : To 
which I muſt reply that the Controverſy is whe- 
ther the cognizance and trial of cauſes ariſing 
from things done upon the Ports and Havens 
doch belong to the Common Law, or to the 
Civil and Maritime Law. And then ſurely it 
muſt more properly belong unto that Law and 
that Court, which can of it ſelf without the aſſiſ- 
tance of any other Court make a complete pro- 
ceeding and trial, and give a dire& judgment ac- 
cording to expreſs rules of Juſtice in ſuch cauſes, 
than to that Court, which without the aſſiſtance 
of another Court can do neither. Neither can the 
Common Law Courts in very many ſuch.cauſes of 
it ſelf proceed for want of ſuch Commiſſions 3 | 
neither hath it in as many cauſes any expreſs rules 
to direct the Judicature thereof. I ſhall here ſet 
down ſome few of thoſe Laws, which the Civil 
and Maritime Laws give in ſuch Caſes, ſo far 
forth only as to ſhew that the Maritime Laws 
were ordained, as well for the Ports and Havens, 5 
as for the main Scas. 
Firſt then for the lading of a Ship. which is 
always or commonly in a Port or Haven, the 
Civil and Maritime Law directeth who of the 
Ship ſhall be chargeable with ſuch Lading, as ſhall 
be 5 aboard the faid Ship, a and who ſhall not; 
Sunt quidam in navibus, qui cuſtodiæ gratid navibus 
| preponuntur, ut vavPvraxic, et diætarii: Si quis 
zgitur ex his. receperit, puto in exercitorem dandam 
actionem; quia is qui eos hujuſmodi officio præponit, 
committi eis permiitit; quanquam ipſe navicularius 
vel magiſter id faciat quod x νẽ S appellant : 
Sed et ji hoc non extet, tamen de recepto navicula- 
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Tins tenebitur : ® non debet per remigem, aut me- 
ſonaulam obligari, ſed per ſe, vel k navis ma- 
giſtrum. 


This Law doth not only ſhew who is charge- 


able with the Wares and Merchandizes laden 
aboard of the Ship, but likewiſe what things they 


are chargeable for, and faith, Qod cujuſque ſal- 


vum fore * receperint, hoc eſt, quamcunque rem five 


mercem receperint, and leſt it might be thought 
that it is only meant of Wares and Merchandizes, 


and nothing elſe, it explaineth it ſelf yet further, 


and faith ad eas quoque res hoc edictum pertinere 
que mercibus accederent, veluti veſtimenta quibus in 
navibus uterentur, et cetera, que ad quotidianum 
* uſum habemus; et parvi referre res noſtras an 
alienas intulimus, fi tamen noſtra interfit ſalvas 


ee l. And as ſoon as ſuch Merchandizes and 


bother Commodities are put aboard the Ship, whe- 


ther ſhe be upon Port, Haven, or any other part 


of the Seas, he that is exercitor navis, is charge- 
able therewith; and if the ſame be there loſt or 
purloined, or ſuſtain any damage, hurt, or loſs, 
whether in the Haven before, or upon the Seas 


after the Ship be ſet forward on her voyage, whe- 
ther it be done by the Mariners or any other 


through their permiſſion or negligence, he that 
is exercitor navis, is to make good the ſame, 
For faith the Law, recepit ſalvum fore, utrum 


fi in navim res miſſe ei alſignatæ ſint, au etſi non 


int affignate, hoc tamen ipſo quod in navim miſſe 
int recepte videntur, et omnium recepit cuſtodiam 
que in navim illate ſunt: Et factum non ſolum 
nautarum præſtare debet, ſed et m vectorum. 


-& F. nautze caup. ſlab. 1. 1. ſect. 3. b Ead. I. ſect. 2. 
Eod. et ead. I. ſet. 6. * Eodem. | Ead. l. ſet. 7. 
'* Ead, I. leQ, recepit. : 


And 
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And i in theſe caſes two ſeveral Maritime actions 
do lie, whereof, the agent hath his choice. Di- 


cendum duas proponi actiones exercitorias : una eft 
de recepts in ſimplum, que dicitur in factum; altera 
eſt aftio in faftum è delicto nautarum ex quaſi delicto 
erercitoris qui videtur delinguere quod improbis nau- 


tis ntatur.. Et bæc eft in duplum, ſed in eam non 


venit en factum vectorum. 

So that the very lading of goods aboard the 
Ship, chargeth him that is exercitor navis there- 
with (which the Common Law doth not ;) for he 


is liable for whatſoever his Mariners ſhall do aboard 
the Ship, be ſhe in Port, Haven, or upon the 
high Seas 4 but he is not liable for what they ſhall 


do, being at land; and not aboard the Ship ſo 


that the Ship maketh diſtinction of actions, but 


maketh no diſtinction at all between her being up- 
on the high Seas, or upon Port or Haven; Debet 
Exercitor omnium nantarum ſuorum ſive liberi Ant, 


five ſervi, factum praſtare; nec immerito factum 
eorum freftat, cum ipſe eos ſuo periculo adbibuerit; 
ſed non ® alias præſtat, quam in ipſa nave damnum 
datum fit, ceterum ft extra navim licet a nautis non 


preftabit. 


But if the Exercitor hal receive goods on the 


ſhore in nave cuſtodienda /t Tue tranſportanda, and 
ſhall loſe them; or ſuffer them to be ſtolen from 


him before they ſhall be laden aboard the ſaid 
Ship, he ſhall be liable to make ſatisfaction. [dens 


P ait etiam fi nondum fint res in navim recepte, ſed 


in littore perierint, quas ſemel recepit, periculum ad 


eum pertinere, 


It therefore he be liable for ſuch goods as he | 
ſhall receive upon the ſhore to be put aboard his 
Ship, and tranſported, in caſe they there periſh, 


u Gloſf. ſuper cod, ſect. verb. et factum. . cod. 1, 
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or be otherwiſe damnified, much more ſhall he be 
anſwerable for ſuch goods and merchandizes as he 
ſhall receive, or ſhall be laden aboard his Ship, if 
the ſame periſh or be damnified in or upon the 
Port or Haven. 


Thoſe Laws of the Rhodes wich we find in- 


ſerted into the body of the Civil Law, which are 


the ancienteſt Sea-laws extant, do treat of the caſt- 


ing overboard of goods in a ſtorm or tempeſt for 
preſervation of the Ship, and the remainder of 
goods, and of the Average payable out of the 


ſame, whether the Ship be in ſuch ſtreſs of wea- 


ther upon the Ports or Havens, or upon the high 


Seas; and the rules there ſet down do ſerve as 


well for the one place as the other. 


Theſe Laws and Rules being general, and not 
reſtrained to the high Seas, do ſufficiently prove 


that they were conftituted and ordained for all 
places where a Ship might fall into ſuch danger, 
that by this Jactus mercium the Ship and remainder 


of the Goods and Merchandizes might be pre- 
ſerved, And ſuch danger doth not always fall 


out upon the high Seas, but oftentimes upon the 
Ports and Havens. 


But leſt this ſhall be thought nat ſufficient, but 


that notwithſtanding the generality of the Sea 
Laws, which have provided directions ſufficient 
tor what is to be done in ſuch caſes, yet they were 
to be made uſe of only when ſuch accidents ha 


pened and fell out upon the high Seas ; and that 


they were conſtituted and ordained only for ſuch 


cauſcs falling out upon the high Seas, and not u 


the Ports and Havens, but left ſuch cauſes there 
falling out unto the cognizance of the Common 


Law here in England, and other municipal Laws 


in other Nations. I ſhall here ſer down one ex- 
pres Law, inſerted amongſt the reſt of theſe Sea 
: | Laws, 
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Laws, which ſheweth that all theſe Laws were as 
well appointed for ſuch cauſes happening upon the 
Ports and Havens, as they were ordained for thoſe 
that fell out on the high Seas, which Law maketh 
further proviſion in à cauſe of the like nature, 
happening either upon the high Sea or Port in ex- 
Preſs words, and ſheweth plainly too, that all the 
reſt were conſtituted and appointed for both; 
which runs thus: Navis onuſtæ levande cauſa 
{quia intrare flumen vel portum non potuerit cum 
onere) fi quædam merces in ſcapham trajectæ ſunt, 
9 ne aut exira flumen periclitetur aut ipſo oftio vel 
I portu, eaque ſcapha ſubmerſa eſt; ratio haberi debet 
4 inter eos, qui in nave merces ſalvas habent, cum 
His qui in ſcaphd, perdiderunt perinde tanquam ft 
jactura facta eſſet 4, . 
Nere it is manifeſt by this Law, that if for the 
lightening of a laden Ship, becauſe ſhe cannot 
enter into the River or Port with her burthen, 
| ſome of the Goods ſhall be put into the Ship's 
boat, left the Ship ſhould be endangered either 
without the River, or in the door of the Sea or 
Port itſelf, and that Boat ſhall be drowned, a con- 
ſideration is to be had between thoſe which have 
their Goods ſaved in the Ship, and thoſe that 
have loſt their Goods in the Boat, as if there had 
a jacture made; ſo that here we ſee the ſame rule 
holdeth for the preſervation of a Ship, as well 
within the Port or Haven, or the mouth or door 
thereof, as for her preſervation upon the high 
SET | | a | 
It may be further obſerved out of this Law, 
that oſtium maris and portus maris be both one and 
the ſame thing: for as o/izum is a door gate or en- 
trance, fo is portus a Port or Portal, beginning or 


e Crt eee eee ee * N * N LES 2 8 N 


8 3 F. de leg. Rhod. 1. Navis onuſta. | 
©! TH M 3 entrance 


*. 
& 
* 
5 
5 
* 
5 
3 
, 
Y 
4 
N 
* 
K. 
1 
'Y 
. 
E 
4% 
| 
| 
15 
4 Ly 
R 
A 
1 
2 
is - 
5 
. 
= 
A 
.=- 1 
3 
{ W 
\ | 
-$ : 
: U 
M0 
\ 4 q 
_, = 
_ 
i 1 
Lt | l 
> 
9 4 
=. 
* 7 
WG 
. = 
1 
8 
= 
3 
. 4 
* 
1 
= 
- FS 
7 8 
1 
= 
78 
7 
1 
Þ 3s N 
* $ 1 
_ = 
_ © al 
a 
= 
r= 
4 
N 2 
5 5 S 
9 
1 
"of 
MW 
__— 
= 
: 11 
+ ; 
„ 
iy 
5 kl 
8 
1. 
£ ”, 
£5, 
- = 
= 
9 p 
- = 
- 
Ko 
= [1 
L 
: 
" . 
+ 
T 7 
4 36 
1 ” 
4 
= 
8 pf [5 
7 ' 
4 
s 2 1 
wh 1 
aa 
1-08 
þ 
bo * 
K 
=_ U 
9 
1 
$$ 
1 
- 9 7 
_ $a 
 _ 
Wh 
\ wy 
1 
1 
+ 


166 The Maritime Dicaologie ; 


entrance of the Sea, or into the Sea; and that 


= 


oſtium maris is not an imaginary thing between the 
Sea and the Port or Haven, as Sir Edward Coke 
would have it to be; for as, by ſaying a Port or 


Haven, we mean but one and the ſame thing, in- 


timating that you may take which term you will, 


as this Law doth in the beginning by the words 
flumen vel portus, mean one and the ſame thing, 
when it faith quia intrare flumen vel portum non 


potuerit, etc. ſo doth it in the next place by aſtium 
or portus mean one and the ſame thing likewiſe, 
when it faith ze periclitetur aut extra flumen, aut 
in ipſo oftio, vel portu, the (aut) making the diſ- 


junctive, and not the (vel). And indeed the 


whole Port with all its banks is door flender 


enough for the keeping of the raging waves and 
wallowing billows of the Sea from overflowing 
the Land. And the banks may properly enough 
(though they be termed the Sea banks) be faid to 
be the doors of the land, to keep the Sea out of 


it; yet muſt the Haven or Port, wherein the 


water floweth and refloweth, neceſſarily be ſaid 
and concluded to be the door, portal, or entrance, 
whereat all Ships and Veſſels whatſoever muſt ne- 


ceſſarily enter into the main Sea; and this door of 
the Sea is as much a part of the Sea, as a door 
of an houſe is a part of that houſe where it is the 


door, and doth more properly belong to the Sea 


than to the land, whereof it is no part, but diffe- 


rent and is diſtinct both in name and nature, being 


two ſeveral Elements; and the cauſes ariſing from 
things done either upon the high Seas or upon 


the Ports, being of one and the ſame nature, all 
belonging to Shipping, Navigation, Trading and 
Commerce, Sc. they are all more properly cog- 


noſcible and triable by one and the ſame Law than 
by two, namely by the Civil and Maritime Laws, 


than 
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than by the Civil Law and the Law of the land 
1 too. For nulli prorſus audientia præbeatur, qui 
2 cauſe continentiam dividet, et ex beneficii præroga- 
79 tiva id quod in uno eodemque judicio poterat termi- 
| nari apud diverſos judices voluerit ventilare, pena 
ex officio judicis eminente ei qui contra hanc ſupplica= 
verit ſanctionem r. N 7 
And the Rules of the Civil and Maritime Laws 
p in Cafes of this nature are very many, and very 
* obſervable for the directions of the Judicature 
| therein, ſetting forth what 1s to be done according 
to the variation of the Caſe, as the Law zavis 
onuſtæ beforementioned ſetteth forth what is to be 
done, in caſe divers Goods and Merchandiſes be 
taken out of the Ship and put into the Boat, and 
the Boat periſh ; ſo contrary, if the Ship and re- 
mainder of Goods and Merchandiſes remaining in 
her periſh, either upon the Sea or in the Port, and 
the Boat arrive in ſafety with the Goods and Mer- 
chandiſes put into her, the ſame is to be done. 
It is not enough to know a general Rule, with- 
out its exceptions and limitations; nor 1s it enough 
to know that /i levandæ navis gratia jactus mercium 
factus eft, omnium contributione ſarciatur, * that an 
average muſt be had upon all the Goods that are 
ſaved, towards ſatisfaction of the owners of thoſe 
Goods that were caſt into the Sea; but it is neceſ- 
fary to know (in caſe the average be not agreed of) 
what action thoſe whoſe goods were caſt into the 
ſea, have againſt the Maſter of the Ship for thoſe 
goods, and what action the Maſter hath againſt + 
thoſe whoſe goods were ſaved, and what the 
duty of the Maſter is in theſe caſes. "0 


r Cod. de judi. I. nulli. F. ad legem. Rho. 1. navis. 
t Fod. |. lege. u Fad. fi laborante et gloſſ. et ſect. cum in 
ead. et ibi gloſſ. et I. amiſſæ et l. cum depreſſa. 
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It is likewiſe neceſſary to be known, and the 
Civil and Maritime Laws do ſet forth whether the 
Ship be liable, and ought to be caſt into the ave- 
rage or not; and whether if the Ship be worn 
and become worſe hy the tempeſts and ſtorms, ſhe 
ſhall be conſidered therefore out of the * average 
of the goods ſaved ? 

And likewiſe theſe Laws ſet forth what is to be 


| pong in caſe there be goods and merchandiſes of 
ſeveral ſorts, and many paſſenges, bondmen and 


free ; and whether goods of all forts ought to be 


caſt over, and what is to be done in caſe there be 


goods aboard which do not burthen the Ship, as 
Jewels, precious Stones, and Rings; and at what 
proportion or rate they are to be caſt into the ave- 


rage; whether Apparel, or the Paſſengers and 
Merchants wearing Rings; whether the Paſſengers 
themſelyes, and their, or the Ship's victuals hall 


be caſt into the average, the contribution ſhall be 
made according to weight, or according to the 
value, X an prout ponderant, an prout valent. 

It 1s conſidered by the ſame Laws likewiſe, if a 
Ship be taken by a Pirate, whether upon the Sea, 
or upon a Port or Haven, and be redeemed, whe- 
ther all muſt contribute or not; and if any thing 


be taken away by Thieves or Robbers, whether 


he mult loſe it that did own itz and if any one 
redeem what is ſo taken away, whether Contri- 
bution ought to be made for the redemption. | 

Andi it is conſidered how and in what manner 
this ayerage is to be made, whether the goods loft 


are to be valued by thetmſelves, and the goods 
ſaved by themſelves, or whether altogether, and 
Whether goods loſt are to be valued according to the 


price they were bought for, or according to the price 
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tney might have been ſold at, and at whether of 
thoſe two * prices the goods ſaved are to be 
valued? 

It is likewiſe conſidered, whether if a Servant or 
Slave in the caſting over- board of the goods doth 
happen to be drowned, whether any eſtimation be 
to be made of him; aid it any of the Paſſengers 
be not ſolvendo, whether the payment of his ſhare 
belongeth to the Maſter or not? Whether if the 
goods caſt over- board be again recovered, contri- 
bution ought to be made? If contribution have 
been made, whether it be to be reſtored, and in 
what way the Matter ought to proceed againſt 
him that hath ſo received it? and in what way the 
Contributors ought to proceed againſt the Maſter. 
And whether goods ſo caſt over-board are to be 
accounted pro derelicto, and ſo become theirs who 
ſhall afterwards poſſeſs them, or not be ſo account- 
ed, but remain ſtill the owners? Urrum res Do- 
mini manent, an fuerint occupantis ? 

Ir is likewiſe conſidered by theſe Laws, whetke 
if the Maſter, to avoid danger, ſhall cut off, or 
ow over-board any of his Malts or other Infſtru- 

1ents belonging to his Ship, for preſervation of 
his Ship and her lading, contribution in this caſe 
be due ? Whether the conſent of the Paſſengers 
and Merchants in the Ship be requiſite or not? 
And whether it muſt be done Juſti metus cauſa, 
and who is to judge thereof: 

In like manner 1t is conſidered, if the goods 
calt over-board be afterwards regained and ſaved 
by ſuch as for pay or reward ſhall adventure and 
take pains to effect the ſame, /i per urinatores recu- 
perate ſint el extractæ, and the Ship with the re- 


Fad. F portio. © Fad. ſect. ſeverum ſect. Spas ſet. ſi 
res et ſex. res autem et l. qui levandæ b L. cum arbor, et l. 
amiſſæ {eR. arbore. | 
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mainder of her lading ſhall afterwards be caſt away, 

whether the goods 1o regained ſhall contribute to 
the other afterwards caſt away ? And if ſome of 
thoſe goods caſt away with the Ship ſhall in like 
manner be recovered, whether they ſhall contribute 
unto him that made the firſt © jacture. 

After a jacture or caſting over: board, if ſome 
of the goods that be ſaved be deteriorated, dam- 
nified or made worſe ; by theſe Laws it is conſi- 
dered, whether they were ſo hurt by the ill ſtow- 
age, or by the daſhing of the water at the time of 
the jacture, or by the uncovering of them? It is 
conſidered likewiſe, whether the damage be more 
than the contribution will come to, or the con- 
tribution will come to more than the damage 1s ? 
And then it is determined whether the damnified 
goods ſhall contribute or not, and if they ſhall, 

1n what manner ? 

Tf a Ship be ſplit, or any een caſt away, 
whether upon the Seas or upon a Port, and the 
goods ſome or all be preſerved and ſaved, it is de- 
termined whether the goods ſhall contribute to the 
loſs of the © Ship or not ? 

If the Maſts of the Ship, "whether upon the 
Sea or upon the Port be ſhivered into pieces, and 
the fails and other tackle be conſumed with light- 
ning, and the goods by what means ſoever x pre- 
ſerved, though by obtaining new Maſts, new Sails, 
and new Tackle, &c. theſe Laws determine whe- 
ther the owners of the goods be to make f contri- 
bution or not ? 

Hereby it is plain that the 3 Caſes, hich 
are comprehended under one general Law or 
Head, are very many and various, and require va- 


c e Tit. eod. 1. Navis ſe&. ſed fi. d L. ead. ſet. cum autem 
et gloſſ. E. ead. l. amiſſæ. f Eod. navis adverſa et 
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rious deciſions or judgments, which are upon ex- 
preſs reaſons by the Civil and Maritime Laws and 
Commentators upon them molt exquiſitely ſet 
forth, as he that ſhall look thereinto ſhall find. 

If one Ship ſhall fall foul upon another, either 
upon the high Seas or upon any Port or Haven, ſo 
that either or both of them have ſuſtained hurt or 
damage, the ſame Laws do moſt exquiſitely deter- 
mine between them, And under this head do like- 
wiſe fall very many various caſes, variouſly by 
thoſe Laws determined according and agreeable to 
moſt excellent reaſon 5. | Y 
Tf the Mariners ſhall do damage to the Mer- 
chants goods, as by drawing out and drinking up 
their Wines, Sc. whether they do it upon the 
Seas, or when the Ship lieth at Anchor upon any 
Port or Haven, the caſe is the fame; and the 
Civil and Maritime Laws determine what is to be 
done herein: Many general heads more, containing 
under them ſeveral various particulars, might be in- 
ſtanced in, but theſe are ſufficient to ſhew that the 
Rhodian and Maritime Laws were ordained as 
well for the determination of differences happening 
upon the Ports and Havens as upon the high Seas, 
and have expreſs Laws for the guiding of the 
judgment therein; which all Nations do acknow- 
ledge and allow, wherein the Common Law of 
England under correction is deficient, | 
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CHAP. X. 


The Laws of Oleron, and other antient Laws 
of the Sea, were conflituted and ordained, as 


well for the decifion of controverſies, happen- : 


ing and ariſing from things done upon the 


Ports and Havens, as from things done upon 
the high Seas, 


B a Record which I have before ſet down at 
e 


large, it appeareth that the Laws now cal- 
d the Laws of Oleron were antient Laws, and 
antiently practiſed for the regulating of Maritime 


and Sea affairs in that Maritime Iſland, and that 
thoſe Laws were by Richard the Firſt, King of 
England, in his return from the Holy Land cor- 
rected and interpreted, and in that Iland publiſn'd 


in the French Tongue for that purpoſe, and called 


la ley Oleron. In that this Record ſaith, they were 
by him Correcta et interpretata, it plainly appear- 
eth that they were made before; but whether then 
uſed in England or in that Illand only, may ſeem 


doubtful : However 1t appeareth by the Record 
it ſelf, that after ſuch correction and interpretation, 
they were likewiſe publiſhed in England, and were 


ordinata in Edward the Firſt's time, and conſum- 
| mated i in the 12th year of Edward 3. 


Now theſe Laws being thus "Aabliſhed, do 
plainly ſhew that the Admiral had and ought to 
have Juriſdiction upon the Ports and Havens, as 


well as upon the high Seas, for that they do fet 


forth what 1s to be dorrmined: 7 in controverſies 


Li. t. e. 4. 
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ariſing, as well from things done upon the one as 


the other. I ſhall inſtance in ſome of them. 


If a ſhip periſh in any place whatſoever, whe- 
ther upon Port, or the main Sea, the Laws of 
Oleron give directions what the Mariners ought to 
do for the faving of the Goods, and how far the 


Maſter may recompence them for their pains, in 
caſe they ſave any of the Goods, and in what man- 


ner ; whether he may ſell or pawn ſuch Goods as 
are ſaved, for, or towards their ſatisfaction 5; and 
whether he may ſell or pawn any of the Tackle of 
the ſaid Ship (if ſaved) without authority from the 
reſt of the owners b. 

They give directions when a Ship arriveth in 
any Port or Haven, laden or not laden, when the 
Mariners may go out of her with leave of the 
Maſter, when without, and with how man 


Cables ſhe ought to be anchored, before they may 
go out without leave, and what care they ought to 
take, when they do ſo to free themſelves from 


making ſatisfaction for ſuch damage and loſs as 


the Ship or Goods ſhall ſuſtain in their abſence e. 


They likewiſe determine in what caſe the Maſter 
ſhall pay for the healing of a maim, or hurt of a 
Mariner, and in what caſes he ſhall not, * be that 
done either in the. Ship at Sea, or in the Port, or 
at land. 


They ſet forth likewiſe what the Maſter ought 


to do, in caſe any of his company fall ſick, what 


care he is to take of him, and what proviſion he 1s 
to make for him at land, and what allowance he 1s 
to afford him; © all which denied, or if any part 


thereof withheld, the ſame is recoverable by theſe 


Laws before the Admiral. 


b Laley Oler. © La ley Oler. Jud. 5. 4 Ol, Jud. 6. 
Ol. Jud. 7. | | 1 
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Theſe Laws do likewiſe ſet forth other duties of 
the Maſter and Mariners, when they come into a 
Port or Haven, where they are to make their right 
diſcharge, as by this judgment appeareth. 


1] avient qun * maiſtre dune ne, vient a ſauvete a 


fa diſcharge, il doit monſter en aux Merchants leſcords 
avec quoy il guindera, et fil voit amender, le Maiſtre 
et tenu a lame nder lui, et ſes Mariners et y doit par- 
tir le Maiſtre pourtant quil prent in guindage, et 
doit Ia guindage eſtre mys pour reſtorer le dammage 
primerement et le remenant ſoit eſtre eulx, maiz ſe 
cordes rompeut ſans fe quils les euſſent monſtrees aux 


Marchants, ilz ſeront tenus a rendre tout le dam- 


mage, mais fe les Merchants dient que les cordes ſont 
bonnes et belles et iz rompent chun doit partirau da- 


mage + Ceftaſſavoier des Merchants a qui le vin ſera 


rant ſeulement, et ceft le judgement en ce cas. 
And clearly this 1s a Judgment upon a thing 


happening upon a Port or Haven, and no where 


elſe z whereby the Judge of the Admiralty is to be 
guided 1n buſineſſes of his and the like nature, 


How a Maſter ought to behave himſelf towards 


and amongſt his Mariners, and the Mariners to- 
wards the Maſter, and they amongſt themſelves; 


be they upon Seas, or Port, or Haven, and what 


the puniſhment is in caſe they demean themſelves 

_ otherwiſe, is by theſe Laws plainly ſhewed s. 

The ſame Laws have likewiſe provided what is 

to be done in caſe one Ship ſhall do damage or 
hurt to another, upon the Port or Haven. 


ne nef oft en ung comis a maree, et eftant a ſa 


maree avec autre nef-vient et fiert la nef qui eſt en [a 
Paix, en telle maniere ꝗ lie eſte dommagee du coup que 
lautre nef luy donne, et yades wins en fundrez dedens 


10l. Jud. . in qibſqu J. 4 49. s Ol. Jud. 12. in 
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te dommage doit eftre appriſie et party purmoitie eu- 
tre les deuz nefs, et les vins qui ſont dedens les deux 
nefs dovient parti, &c, Et oft raiſon pour quoy 
ceſt Fudgement eſt fait et ainſi feuſt quil avoit tout 
le dommage amende une vieille nef fe myſt volentiers 
en la voire dune melleure nef pour auder avoir lau- 
tere nef ſe elle euſtous ſes dommages, mais quant elle 
ſceit elle doit parir al a moitie, elle ſe mett volontiers 
bors de la voye, et ceſt le Judgement en ce cas ©, 

By theſe Laws likewiſe are determined diffe- 
rences falling out between Ships lying at Anchor, 
upon any Port or Haven, and determine what is 
to be done in caſe one Ship caſt Anchor too near 
another, and who ſhall pay the damage in caſe 
any ſhall be ſuſtained thereby, or for want of 
buoys, Se. 

Une nef ou deux ou pleuſeurs en ung havene ou il 
ya pou deave, et fi aſſech lune des nefs trop pres de 
lautre, le maiſtre de celle nef doit dire aux autre: 
mariners, Seigneurs levex ure ancre, car elle eſt trop 

pres de nous, et pouroit faire domage, et il ne la veul- 
lent lever, le maiſtre poureulx et ſes compaignons la 
Dont lever et a longmer de lui, et filz la faillent a le- 
ver et lancre leur face domage, ilꝝ ſeront teneuz a la- 
mander tout au long. Et fil yeufl mys ancre ſans 
Boye et elle face domage, ilz ſeront tenuz a lamender 
tout au long, et fils ſont en ung Haven qui aftech, 
ilz ſeront tenuz a mettre balingues aux ancres quilt 
ne peregent au plan, et ceſt la Judgement. 

W hat meat the Mariners may carry out of the 
Ship to land, how long they may ſtay before they 
return, . what damage happening either to the Ship 
or Goods (being in the Port or Haven) in their ab- 
ſence, they are liable unto; theſe Laws do deter- 


k Ol. Jud, 1. in alm, Ib. 14. 101. Jod. 16. in ale 
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mine, beſides many other accidents happening in 
and upon the Ports and Havens, which are by. 


them decided : as when a Ship ſhall by contrary 


winds, and ſtreſs of weather, be tired at Sea, ſo 


that ſhe 1s conſtrained to make to a Port not in- 


tended, and there 1s in want of Victual or Tackle 


and Furniture, to ſet to Sea again, and wanteth 
money wherewith to victual, tackle, and furniſh 
again, what the Maſter may then do; whether he 
may pawn or fel] the Merchants Goods for relief 
of the Ship, what and how much of the Goods he 
map ſo pawn or ſell, when the caſe is that he may 
ſo do, and when and upon what occaſion he may 
ſell the Ship, and by Law is warranted fo to do, 
and when not k. 

The ſame Laws do determine what is to be 
done, in caſe a man take upon him the office of a 
Loads- man or Pilot, and by reaſon thereof under- 


taketh to bring a Ship ſafe to Anchor in the Port 


of her diſcharge, and through his negligence or 
want of {kill, the Ship be caſt away or periſhed, or 
the Goods damnified; in the Port or Harbour; 
and likewiſe, when and upon what grounds ſuch 


Pilot or Loads-man ſhall be diſcharged, and how 


and in what manner the Maſter of that Ship ſhall 
be liable l. 
© Theſe Laws ſet forth likewiſe what is to be done 
by the Maſter of a Ship, when his Ship arriveth in 
the right Port of her diſcharge, and hath ſtayed 
there by the ſpace of one and twenty days for diſ- 
charge, and is not in that ſpace diſcharged. More 
| particulars I might inſtance in, out of the ſaid 
Laws of Oleron to the ſame purpoſe, and how far 
the ſaid Laws are extended or limited by latter 
writers upon the Civil and Maritime Laws; but 


k 0¹ Jud. 21. inaliis, I. 20. 001. Jud. 33, 34. & Jud. 24. 
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that will be a work more properly to be entred 
upon, when this Juriſdiction of the Admiralty 
ſhall be completely ſettled,. and freed from inter- 
ruptions in its due proceedings: I ſhall therefore 
only ſet down this laſt Judgment, in its own lan- 
| guage, not endeavouring to ſhew what the Law is 
either in this caſe, or any of the other before re- 
cited, but to conclude that by theſe Laws fo lon 
ſince eſtabliſhed for the directions of Judgments in 
Maritime cauſes, it plainly appeareth that the Ports 
and Havens are within the Juriſdiction of the Ad- 
miralty, and that all differences therein, or there- 
upon ariſing, are cognoſcible and triable in the 
a | Es a} ; 

The words of the Judgment are theſe. 

Item, ordonne eſt pour couſtume de mer, q ſe une 
nef arrive en ung Port a ſa droitturier le deſcharge 
et demoure la nef illecq*, charge juſq's a xxi jours 
ounrables la mettre puet been mettre hors ſur ung 
eye, et le Maiſtre doit ordonner et bailler ung de ſes 
Mariners au Marchant pour prendre garde aux vins 
ou autres derrenes juſque a tant q'le Maiſtre foit pay 
de fon frett m. Þ f 
Et ceſt le Judgement en ce cas. 

Very many more there are, which will be too 
tedious here to ſet down: None of all which is by 
any part of the Common Law treated of at all, 
nor can it, if it keep its own rules, render the ſame 
Judgment with theſe Laws, but a diverſe, if not in 
many caſes a clear contrary. 5 


m Ol. Jud, 32. 
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CHAP. XI. 


That by the ancient $ tatutes of the Atmiralty 
ſettled before the laſt Confirmation of the Laws 
of Oleron 12 Edw. 3. and Articles of enquiry 
added thereunto, it is plain that the Admiral 
bath Juriſdibtion upon the Ports as well as 
upon the _y- Seas. 


Bier i Mak Unclet Starotes Sf M 
Admiralty to be obſerved, both upon the 


Ports and Havens, the high Seas, and beyond the 


Seas, which are compriſed in an old authentic 
Book, called he black Book of the Aamirally, 


which Statutes are ingroſſed upon Vellum in the 
ſaid Book, and written in an ancient hand, in the 


ancient French Language, which plainly ſhew the 


Admiral's Juriſdiction to be upon the Ports and 
Havens, as well as upon the high Seas. I ſhall 


ſet down only one of thoſe Statutes for proof 
thereof, which ſheweth how and in what manner 


damage done by one Ship unto another in a Port or 


Haven, as well as upon the high Seas, ſhall be 
latisfied in caſe the fame be wilfully done, and 
how, and in what manner in caſe the ſame be un- 
willingly done by chance, by reaſon of tempeſt or 


other miſhap. The words of the Statute are 


theſe. 


It que nulle 17 ne veſſel de la flotte, pour orgueil 


n pour haine ou envie, ſur le mer ou entrants es ports 


ou en port ottroie veille au dommage dautre nef ou 
veſſel de la flotte au pris par ceux de la flotte, ſur 


Payne de faire playne amende de ce qui eſt endom- 
mage en ſon default ; et qui endommage et debryſſe au- 
tres entrants aux ports, on dedens ports, ou ſur le 


4 mere 
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mere neuvoillautæ par cauſe de tempeſte ou autre- 
ment il paiera et amendera la moitie du dommage a 
la diſcretion * et Judgement de Þ Admiral. 
There are likewiſe in the ſame Book added unto 
theſe Statutes the Oath and Articles, whereupon 
Juries were and are to make their preſentments 
unto the Admiral, all written with the ſame hand, 
3 the Oath only in old Engliſb, the Articles in the 
2 ſame Language, with the Statutes which ſhew 
What things are inquirable and preſentable before 
the Admiral, and there puniſhable, and how and 
in what manner ſuch offences are to be puniſhed : 
out of which it is eaſily and plainly to be gathered, 
E that the Admiral hath a full and complete Juriſ- 
| : diction, excluſive to all others upon all Ports, Ha- 
| vens, and Creeks of the Sea. I ſhall here ſet down 
verbatim the Oath to be adminiſtred unto the 
Jury, and ſome few of thoſe Articles, which ſhew 
the AdmiraPs Power and Juriſdiction to be upon 
the Ports and Havens. 


T he Oath. 


This here fee my Lord the Admiral that 1 gokn 
atte naſhe well and truly enquere for our Lord the 
King, and well and truly at this time thou ſerve at 
this Court of th* Admirate, preſent as moch as I have 
in knowleche, or may have by information of eny of 
all my fellows, of all mane Articles or Circonſtances 
that touchen the Courte of the Admirate and Law 
of the Sea, the whiche ſhall be grate to me at this 
time; and I thereupon ſcorne 1 charged and of all 
other that may renewe in my minde, and 1 ne ſhall for 
nothing lette, that is for to ſay, for Franchiſe, 
Lordſhip, Ky nreden, Aliance, Friendſhip, Love, Ha- 
tred, Envye, SHOT, for dred of loſt of goodnee, for 


* Stat ult. Pa. 16, RY | 
N 2 on 


e SENS Long 


ung boye, rope de quelle value quil ſoit et ſoit lie a 
ung autre dedens leave, pour la boye il ſera penau ſil 
neſt de ce agate... 


Ship is caſt away, or any man loſe his life, Sc. 


them, though they purſue not the Felon to death. 
robberies. 


the firſt conviction, by forty days impriſonment ; 
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non other cauſe that I ſhall ſo doo the Kings Coun- 
feills, my fellows and myne owen wel and trewly 


Sele what oute fraude or malengyn. So God my help 


at the E and by this Book. 


Next unto this Oath is ſet forth the puniſhment 


of the Jurate that ſhall diſcloſe the ſecrets of the 


King, or any of his fellow Jurates, to be inflicted 
upon him by the Admiral e. 

The very firſt and ſecond Articles to be given 
in charge are for Theft committed upon any Port 
or Haven, and the puniſhment thereof ſet 3 
Theſe are the words in the Articles. 

Soit ® equis des larrons es ports Comen de cords ba- 5 
tenlz auires ancres et autres appareils des nefs ſe FL 
nul eſt endite quil a felon neuſement pris ung baten 
ou ancre que paſſe xxi d. i ou . 7 / efte dece 
convitte. = 

It. © ſe an cuy eſt endite quil a felon neuſement pris 


x 222 or ROS ne 8 Es 


And ſo they proceed to ſet down the puniſh- 
ment of him that ſhall cut any Cable, whereby the 


And of ſuch as ſhall remove an Anchor. 

And likewiſe of ſuch as ſhall rob Strangers Ships, 
not being enemies. 

And > how their goods ſhall be reſtored to 


And what courſe is to be taken in caſe of ſuch 


Petty Larceny® is by that Law puniſhable upon 


c Pag. 18. 4 Art. 1. Pp. 18. * Art. 2. P. 8. kA. 
3. P. 19. rag „ + Arc. 6.19, Art 
6. p. 20. * Art. 7. p. 20. e IG 

3 upon 
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35 upon the ſecond, half a years impriſonment; upon 
N the third, death. 
; By the next Article, common diſturbers of 
Ships and Paſſengers, either upon the Seas, or the 

Ports,” are to be inquired of, and their puniſh- 
ment is therein deſcribed. Item ſoit en quis de touts 
communs malfaiſeos ſur la mer et en ports ſe acun. 
homme eſt endite, quil ſoit comun malefaiſeur, il fera 
pris par ung caper par le mariſcalt, Oc, 

m the next takers, that take and pay at plea- 

ſure, and ſo downwards. 

What n Sureties ſhall be taken of ſuch as ſhall 
be convict of miſdemeanour. | 
NG What ® puniſhment ſhall be inflicted upon com- 
FR. mon fighters being convict. | 
4 F What ? upon him that maimeth any other wil- 
fully. 

In what caſe 5 the Maſter of a Ship iS bound for 
the forthcoming of his Mariners. 

The manner of outlawing and baniſhing a F e- 
lon that abſenteth himſelf, and cannot be taken: 
And this Law, as appeareth by the Article, was 
made by Henry the Firſt, which runneth thus : 
It. en temps du primier Roy Henry, et en temps 
de pluſeurs Roys devant, depuis quant ung homme 
eſtoit endite en fellonnie, Þ Admirall ou ſon lieutenant. 
manderoit ung cape a Þ Admiral de la Court ou au 
viſconte de la viſconte aux ſecond ſeſſions quil reſtoit 
trouve, et ſera eſpace en tres deux ſeſſions xxi. vors 
3 ou plus il ſera demaunde « a la ſecond ſeſſion Jojempne- 
I lement, Sc. 
= And likewiſe the manner of outlawing and ba- 
| niſhing one that hath done any treſpaſs upon any 

Ship, TOW. or Furniture thereof, Sc. whether 


Art. 8. p. 21. page zl. Page 22. Page 22. 
e Page 23. 4 Page 23. Page 24. i OD 
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upon the Seas, or upon any Port, which Iaw by 
the Article appears to have been made by the fame 
King Henry the Firſt, and his Admiral of the 
North and Weſt, and others of authority and 
power adjoined to them. The Law begins thus: 
Item gens quit ſont banniz en treſpaſs ne ſeront 
une banniz ſinon par ung an ou deux, ce, ſe lon la 
diſcretion de P Admiral, et fil eſt trouve en Angleterre 
dedens le temps, il avara judgement comme devant 
eſt dit, et les biens du banny en treſpaſs ne ſeront une 
forfeitz au Roy Comment, Sc. And endeth thus: 
Et ceſte ordonnare fuit faitte premieremet a Gypl- 


wiz out temps du primer Roy Henry per les Ad- 
miralz de North et Wet, et autres ſeigneurs ad- 


heirdantz. 


If Ships be arreſted bor the King's ſervice, or 
for any other reaſonable cauſe by the King's Offi- 
1 or Admiral, and break the Arreſt, the penalty 

is by theſe Laws declared; and this Law wherein 


the penalty is declared, appeareth to be made in 
the time of Richard the Firſt at Grimsby, by the 
advice of 'moſt of the Lords of the Realm. The 


Law begins thus : 


Item * ſoit enquis de nefs qui ſont arreſtes pour le 


ſervice du Roy ou pour autre reſonnable cauſe per les 
officers du Roy ou de PAdmirall et debriſent larreſt. 
And afterwards it followeth thus: Ordonne eftoit 


en temps du Roy Richard le primier a Grymsby per 


advys de pluſeurs ſeigneurs du Royle que quant nefs 


: A arreſters, Ec. 


Divers other things of the like nature are like- 


wiſe inquirable in the Admiralty Court, the pe- 
nalty and puniſhments whereof are declared by 


theſe Laws. 


T Page 26 & 27. t Page 28. ; 
| Sir 


3 
r 
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Sir Edward Coke for proof that the Admiral 


| hath no Juriſdiction upon the Ports, amongſt 


other things inſtanceth in one particular, that 
Hen. 6. 22, 35. an Action was brought at the 
Common Law for foreſtalling in a Port or Haven, 
becauſe v it is infra corpus comitatiis, which is a 
thing taken for granted, but no ways proved at 
all, as is before W ſet forth: I ſhall therefore here 
ſer down two or three Articles, which ſhew that if 
by Port be meant within the flood-mark in the 
Havens, foreſtalling and regrating there, are with- 
in the cognizance of the Admiral 1 in the Admiral 
ty Court; the firſt is this. | 

Item, ſoit enquis de touts Merchants et Mariners, 
qui vont hors des Ports aux nefs charges de Mar- 


chandiſes, quant les dictes nefs vouldroient enteer ou 


diss Ports, et les Marchandiſes achattent en gros et 
les ameſnent aux Ports, et puis les vendent a greig- 


neur et plus chier marche et plus que les preimer 
Merchans vouldroient, engrevance du commun peuple ;, 
i aucun eſt endite en tel cas et convidte par Xii. il ſera 


impriſonne per demy an, et puis fera fin autant come 
les biens ainſi achattez amonterent; maiz ſe la ditte 
nef ſoit repoſe dattendre ſon temps et. homme achate 
de lui Marchandiſe, en tel man ne il ne Krane deſe in. 


Peſb e ne riens ne perdra vers le Roy *. 


Another againſt foreſtallers in any Ship, | is 
this: 
Item, ſoit enquis de tous ceulx qui achattent bledz, 
poiſſon ou autres vittailles dedens la nef, en regratant. 
devant quilt ſoient venuz adeu marche, ſe aucun elt 


en ce endite, Sc. il ſera ee pugny et 
fera ſin au Roy de tant ?, comme la value des Elede ou 


poiſſon __ achattez amonte. 


A 6. 22. 35. w Sup. I. 2. cap. 8. * Page 31. 
7P es 


NA Another 
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Another againſt Regrators within the flood- 
| mark i is this; 
Ttem, de ceulx qui achattent en gras bledz poiſſon 


ſale, poiſſon freix, ou autre vitaille dedens le flod- 
marks en Regratant, Sc. aient fene le * judg- 
ment. 

Divers other Articles are Hire expreſsly ſet 
down againſt ſeveral offences committed upon 
Ports or Havens, with the particular puniſhments 
to be inflicted upon ſuch offenders, as againſt the 
exactions of Water-officers, Againſt any man's 
appropriating to himſelf the benefit of ſalt wa- 
ters. Againſt Kidles, Wears, and the like hinde- 
rance bf the Fiſhing, which is © common to all. 
Againſt the falſe Weights, falſe Meaſure, and the 
like, uſed in any Ship or © Veſſel. Againſt erect- 

ing of Mills, or adding or altering any thing about 
them, to the hinderance, hurt or damage of any 
Port or © Haven, Againſt the taking up and 
_ concealing or keeping back from the poſſeſſion of 
the Admiral, any Flotſon, Jetſon or Lagon found 
as well upon the Ports, as upon the f Seas. 
Againſt the exceſſive Wages of 5 Ship-Carpenters. 
All which do plainly ſhew that the Admiral 
hath had, and ought to have abſolutely power and 
juriſdiction of and over even ſuch things, and in 
ſuch cauſes as Sir Edward Coke inſtanceth in, long 
before the times from whence he deduceth his au- 
thorities: And divers others of theſe Arricles to 
the ſame purpoſe I might inſtance 1 in, which for 
: brevity's lake | omit. 


2 pðage 31. aa . e Page 33. age 
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S 32 AP. MI. 


That by the Inquiſition taken at Quinkorough E 
cundo Aprilis anno 49 Ed. 3. Annoq; Dom. 


1375. it is plain that 2 Admiral hath 
Juriſdiction upon the Ports, as well « as upon 


the high Seas. 


| Dares the Third by a ſolemn Inquiſition of 
divers perſons moſt famous for ſkill in Ma- 
ritime matters and ſeafaring buſineſſes, ſelected 
and choſen from divers parts ; of the Kingdom, and 
aſſembled at Quinborough upon the ſecond of April 
in the 49th year of his reign, Ammo Dom. 1375. 
ſet down certain Laws concerning the Admiralty 
Court and ſeafaring matters in old French, all 
which are yet extant in the old authentick Black 
Book of the Admiralty before mentioned. I ſhall 
only ſet down what doth ſhew the Juriſdiction of 
the Admiral to be upon the Ports and Havens. 
The Inquiſition firſt ſetteth forth who was then 
| Warden of the Cinque-Ports, who Lord Admiral, 
and who were the Inquiſitors, in theſe words. 
Ceſt I Inquiſition apres Quenesburgh per com- 
mandement de noſtre fieur Roy Edward le tiers puis 
la conqueſt d Angleterre la 2d jour Avril, Pan de 
ſon regne quarante et neufme devant William fire de 
Latymer Chamberlain d' Angleterre et garden des 
aul ports, et Mr. William de Nevill Admirall de 
noſtre dit ſur le Roy es parties du North pour mettre 
en certain les points apres aſcriptz en maner comme 
ilx ont eſte uſez doncien temps par les ſurementz de 
Robert Loundeneys, Robert, Henry, et William 
Paſſelewe de Wychelſey, et Simon Colerede de 


Boure, 
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Boure, Thomas Moys de Sandwitz, Bartheu Stigan 
de Standford, John Martyn de Grenewiz, Thomas 
Hering et Richard Thebande de Graveſend, 

John Ba; geys leiſue, et John Burgeys 4 Puiſne 4 
Fobbing, Hammond Lovetoſt, et John Snell de 
Bellingham, Thomas Spring de Remham, Tho- 
mas Rame et Richard Lyne, William Jankyn er 
Richard Lorbyn de Queneburgh pour meſmes. le 


points deſormais tenir firmement et continuer ſelon 


le voier dit apres a eſcript. 
So chat by this laſt clauſe it appeareth that theſe 
Laws were thenceforth to be firmly held and con- 
tinued; which do thus preſent themſelves. 
"2: primier dent les avant ditz Furers per les ſe- 
rements a ſe, etc. 


It is plain by the 17th Ordinance, that if a Ma- 


riner do hire himſelf to a Maſter of a Ship, in 
any Port or Haven, and ſhall afterwards, ths 
the Ship goeth out of the Haven on her Voyage, 
forſake and leave her, he ſhall be puniſhed by the 
Admiral. The law runneth thus: 

Tiem, que touts b maners de mariners que ſent re- 
tenuz avec aucun Seigneur de nef pour liu ſervir a 


Bordeaulx au ailleurs pour Raiſonnable ſalaire, ainſi 
comme a eſte uſe en divers ports par tout le Reyalme, 


etc, et ſe aucun manner ſe voide daucun e nef, en tel 
cas il ſera grevoſement amercieꝝ ſelon la diſcretion 
de P Admiral, et fera gre au poſſeſſeur de la nef. 


Hereby it is manifeſt that the Admiral hath Ju- 


riſdiction upon the Ports, otherwiſe he could not 
puniſh the Mariner for his forſaking the Ship there 
| before her going to ſea. 

And the caſe is the like in reſpect of the pay- 


ment of Lodmanage, which being a thing proper 
to a Port or Haven, 1s according to the Laws of 


a rag. 58. d Ord. 17. pag. 63. 


Oleron, 
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Oleron, to be decided by the Admiral, as hath 
been already © ſhewed, is by theſe Laws again ap- 
pointed in theſe words: 
Item, endroit Lodemanage dient les avant ditz ju- 
rez que leur ſemble in ceſs cas elx ne ſcavent meilleur 
adiiys ne remedie, mais que ce ſoit de ſorce uſex, ele. 
fait par main*e quiſt continue en la loy d' d Oleron. 
And theſe were eſtabliſhed for Laws, againſt 
which if any do offend, the Admiral doth juſtice 
in ſuch manner, that others may be thereby warn- 
ed not to offend againſt them, as appeareth by the 
laſt of them, which faith thus : | 
Item, ordonne eſtois que ſe aucune nef, biens, mer- 


 chandiſes, etc. and concludeth with this Clauſe. 


Et ſe aucum y ſoit trouve rebelle encontre aucun des 
aitz pointz, quil ſoit ainſi juſtiſe et conſtraint per 
P Admiral quantres y pregnont exemple de luy et re- 
doublet le plus datempler ou aler encontre ceſt ordon. 
nance ou aucun point contenue ene icells. 
Hereunto theſe Laws and Ordinance are like- 


wiſe, as unto the antient Statutes of the Admiralty- 


before mentioned, adjoined divers Articles, in- 
quirable, preſentable, and puniſhable in the Ad- 


miralty Court, many of which, as did the others, 


do plainly ſnew that the Ad miral hath Juriſdiction 
upon the Ports and Havens. Some of them here 
1 ſhall likewiſe ſet down. 

It. ſoit enquis de tous petites, fellonies, emblauts 
en ports, ou ſur la mer dedens nefs ou batealx or ou 
argent ou de bruſent coffres et einportaut ce qui eſt 
dedens icelles ou embleſt amrous ancres ou autres ap- 
perilz de nefs ou bateaulx ou emblet ou coupent fur la 
mer Rees ou levant Taws. 


© Sup. cap. prox. pred. 4 Ord.” 16. pag. 63. Ord. 
ult. p. by e . 


Other 
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Other Articles I find here as in the former, to 


enquire of ſuch as found either Waifs, Flotſon, 


Jetſon, or Lagon, viz. either Ships, Veſſels or 


Boats of any ſort whatſoever upon the Seas or Sea- 


Ports, forſaken and loſt by the owners, goods loſt 


by Shipwreck, and found floating or ſwimming 
on the top of the waters; goods caſt out of a 


8 ip being in danger of wreck, and beaten to the 


Shore by the waters, or caſt on the Shore by the 
Mariners; or goods lying in the bottom of the 
Sea, or "Os there likewiſe left and loſt by the 
owners, f Iron, Gold, Silver, Anchors, &c. 
whereof the Admiral hath not had his ſhare. 


Here likewiſe (as of all the former) is contained 


that Article againſt Weres, Kidles, Blind-ſtake, 


Water-mills, &c. which do annoy the great Streams, 
and Channels of Havens or Ports, which followeth 
in theſe words: 


Item *, ſoit enquis de tous ceulx qui fouſtinent ſur 


ces gros ſtreams et channels des Havens ou Ports, 
Weres, Kedylles, Blind-ſtakes, Water-milles ou au- 


tres inſtruments en aneantance des Ports per leſquelz 
nes ou bateau ont eſte periz ou homme mort. 

Amongſt theſe Articles alſo, one enquireth of 
ſuch as have found any one dead upon the Sea, or 


in any Ports within the Juriſdiction of the Admi- 
ralty, and hath found upon him any Gold, Silver, 


Jewel, or any other Commodity of value, and 


hath not rendred it to the Admiral, or his Lieute- 
nant, as a Deodand. 


Item h, ſoit enquis de ceulx 91 ont trouve ſur au- 
un homme mort trouve ſur la mer, ou en Ports de- 


dens le Juriſdiction de Admiralte or, argent, ou autre 


Jovel, ou . de value, et le Wau y rendu a Admiral 


f Art. 6, 6, 7. P. 67. 8 Art. 26. p. 67. h Art. 27. 


P- 68. 


on 


3 
a 
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ou ſon Lieutenant comme dedant, car ce appertient a a 
P Admiral pour lame de homme mort. 

By theſe i Articles are likewiſe to be enquired of 
the death of a man in any Ship, Veſſel, or Boat, 
Sc. And of the maim, ſhedding of blood, within 
the Juriſdiction of the Admiralty, and divers other 
ſuch like matters, Sc. 

And fo for * Ships, Barges and Ballengers ar- 
reſted for the Voyages of the King or Admiral; 
and breach oſ the Arreſts, and the like for Ma- 


riners. 

By theſe Articles likewiſe are to be enquired of 
5 all ſuch as do drag for Oyſters, Muſcles, Sc. in 
' unſeaſonable times, and ſuch as do deſtroy the 


Fry | of Fiſh, and of ſuch Mariners as do violence 

to the Owner of the Shi s, contrary to the Laws of 

the Sea, and Statutes of Oleron; ſuch Mariners as 

diſobey the lawful commands of their Maſter ; ſuch 

Maſters as keep not their Mariners in order and 

peace according to the Laws of Oleron, and like- 
wiſe of n Loads- men and Loads-manage. 

And here particularly is to be enquired of ſuch 
as do claim propriety in any Port or Haven, 
which belongeth unto the King, without Charter, 

or Preſcription to the diſinheritance of the King. 

Item, ſoit enquis ſe aucun clame properte en port on 
commers qui attient a noſtre ſeigneur le Roy et ne la. 

Par chartre ou preſcription en diſberitance dun 4 

And in this reſpect as well as others, is the Admi- 
ral called, Cuſtos portuum, er Cuſtos maritimarum 

Parlium, &c. 

» Here again, as by the former Articles, are Fore- 
ſtallers and Regraters, as is before mentioned, to 


Art. 29 et 30. p. 68. * Art. 32, 33, et 34. 8 69. 
1 Art. 38, 39. pag. 70. u Art. 27, 28, 29. pag. 71, 72. 
.. ͤ 


Be 
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be enquired of b; and fo are Weights and May 
fures, and the abuſes of water Officers 2. 

By another Article here are Fiſhermen to be en- 


Nuk of, which take Salmons out of ſeaſon in any 
Arm of the Sea, as Thames, Trent, Oc. ſpecity- 


ing ſome particular Arms of the Sea, and conclud- 


ing withal in general, ſo that by Arms of the Sea 
in theſe Laws expreſſed, Ports and Havens muſt 
needs be meant; the ſame things which Sir Ed. 


Coke under the fame notion would have to be with- 


in the Bodies of Counties, and out of the Juriſdic- 
tion of the Admiralty z > Which we Tee plainly did 
thereunto belong in far more antient times, than 
any of his ptoots and authorities are of to the con- 


trary; and theke are the words of the Article. 


Bent, ſoit enquis de poiſſonners que prennent ſaul- 
mens hors de ſuiſon aun bras de mer, ceſtalſavboir 
Thames, Trent, Deve, Derwent, Agre, Reme, 
Humbre, et autres rivieres g' cong's ou deftroient 


fry de ſaulmont en aucun er de lau. 15 
For any one to remove an * Anchor of any Ship 


or Veſſel without warning given to the Maſter or 


ſome of his Company, by which means the Ship 


doth periſh or any man is ſlain, or cut the Buoy 


from the Buoy-rope, ſo that the Anchor is loſt, are 


offences againſt the Laws of Oleron, preſentable 


before the Admiral or his Lieutenant, and puniſh- 


able according to thofe Laws. 
Here likewiſe is an Article agreeable with the 


former, amongſt thoſe adjoined unto the old Sta- 


tutes concerning * Shipwrights wages. 
Divers other Articles there be which concern 


other matters belonging to the Juriſdiction of the 
Admiralty, ſome of which gue have been like- 


p Art. 41, 42. pag. IN 9 Art. 49. et 54. pag 73. Art. 
56. pag. 74. Art. 60. et 61. pag. 75. Art. 66. peg. 75. 


wiſe 
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wiſe deduced into proof for the Admiral's Juriſ- 
diction upon the Ports; but I conceive theſe will 
be ſufficient to convince any indifferent man that 
he had Juriſdiction there in Edward the Third's 
time, and by thoſe that are adjoined to the an- 
tient Statutes of the Admiralty, and Introduction 
of the Laws of Oleron, it will appear that he had 
Juriſdicton there long before. 

Unto theſe Articles are joined ſeveral Admoni- 
tions drawn unto ſeveral Articles, for the due ob- 
ſervance of theſe Articles, and putting them in 
Execution. 

And next unto them 1s fet forth the manner of 
proceeding according to the Maritime Laws, both 
in cauſes Civil and Criminal. . 


u Pag. 76. 


CHA F XI. 


That by the antient Statutes of Enquiry, tran- 
lated out of French into Latin by Rowghton, 
the Admirals Furiſdiction is upon the Ports 
and Havens, as well as over the high Seas, 


E LIV/OODE in his Proeme to his Abridg- 

ment of the Sea Laws maketh mention of 

the Inquiſition taken by eighteen molt famous per- 
ſons for {kill in ſeafaring matters aſſembled at Quin- 
borough, and the Articles there agreed on, out of 

which I have cited ſome in the foregoing chapter; 

and he ſaith, that Thomas Roughton afterwards 
turned them into Latin, and entitled them Articles 
De officio Admiralitatis Angliæ. But I do not find 
e that 
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that the Articles which Rougbion tranſlated out of 
French into Latin were the Articles agreed on at 
Quinborough; tor the Articles of Qyinborough ſet 


not down the penalties upon the breach of every 


particular Article (but refer the puniſhment to the 
former antient Starutes and Articles of the Admi- 


ralty, and the Laws of Oleron) whereas thoſe 
tranſlated by Rougbton do; beſides at the Inqui- 


ſion of Qyinborough, there were by thoſe exquiſite 
ſkilful men in Maritime buſineſſes both at home 
and abroad, ſevera] Sea Laws or Statutes agreed 
on, and by the King confirmed, whick I find not 


Tranſlated by Rougbton, where he averreth ſuch 
his tranſlation of Articles out of the French tongue 


into the L2tin, and calleth them Statutes, in re- 
gard the penalty of all or moſt of them are therein 
determined and appointed, which his averment 1s 
in theſe words at the end thereof; Hæc flatuta u- 
erunt tranſiata per me Thomam Roughton d lin- 
£14 Gallicand in Latinam, ſignum meum manuale in 


teſtimonium ejuſdem hic apponendo. Now in this 


averment there is no mention of the Articles of 


Nuinborougb, beſides thoſe; and theſe agree I not 


in method nor in number. 
Nor are theſe the Tranſlation of thoſe antient 


Articles adjoined unto the antient Statutes of the 


Admiralty (which have the penalty upon the breach 
of every of them ſer down in them, as theſe have) 


for they have neither the ſame method nor the 
fame divition, theſe being divided into 30 Arti- 


cles, thoſe but into 38. Yet are not theſe Arti- 


cles in any one particular contrariant or repugnant 
one unto another; but ſo agreeable in matter of 
ſubſtance, that that agreement amongſt them may 


here coma not Welzwod for Roughton EY alſo tran- 
flate the Statutes and Articles of Quinborangh at {ome other 

time as well as theſe, 
Rand 
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ſtand for a true confirmation, and a ſtrong corro- 
boration both of the juſtice, equity, and authority 


they carry along mo them, and alſo of the credit 


that is to be given to them, 

They all fo agreeing (as I have ſaid) theſe muſt 
needs prove the ſame thing that the others have 
done, namely, the Admirals Juriſdiction to be 
upon the Ports and Havens. I ſhall ſet down ſome 


few of theſe in their own language, to ſhew this 


agreement, and ſo paſs to a yet further proof of 


this particular, 


But I ſhall firſt obſerve that as heretofore b I 
have ſhewed that the Admirals antiently have had, 


joined unto their Patents for that place whereof 


they were Admirals, a ſpecial Precept to all She- 


riffs, Mayors, Bayliffs, Conſtables, Headboroughs, 


Sc. commanding them to be obedient unto the 


Admiral and his Lieutenants, and to be aiding 
and aſſiſting unto them when they ſhould be there- 


unto required; ſo, by the front of theſe Articles 


or Statutes, the Admiral is directed to grant his 
Warrant to the Bayliffs of the Port (if it be a li- 
berty) as well as to his Marſhal for the ſummon- 


ing of a Jury to make enquiry (according to theſe 
Articles) of all ſuch offences as are committed 
contrary thereunto; which Articles are there ſaid 
to concern the Maritime Law; and theſe are the 
words of that direction. 


Inprimis © cum veneris ad portum per cofteras 


maris, fi fit in villa que habet libertatem, fiat War- 
rantum Mariſcallo Curie ac Ballivis libertatis quod 


venire faciant xxiv. probos et legales de viceneto 
illo, viz. Mercatores et Marinarios, et alios per 


| quos rei veritas melius FR poterit et inguiri, ad i in- 


> $op. . Anicilorum fronte. 
OO  guirendum 
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quirendum in Curid Admiralli certis tida d et loco te- 
nenda per eorum ſacramentum fideliter præſtandum, 
quicquid eis conſtare poterit ſuper certis articulis 
legem maritimam tangentibus, ſuper quibus erant ad 
tunc onerati pariter et jurati, 


And the penalties of the breach of Articles firſt 


mentioned are as theſe are, in caſe the party be 
convict, and that by expreſs words /i eſt de ce con- 
victe, &c. as will appear by ſome of thoſe I have 
before Cited, and as will here appear by ſome of 
_ thoſe I am about to cite, // indiffatus et con- 
victus. N - ee 
Whence I gather that which will clearly over- 
throw the very foundation whereon many of Sir 


Edward Cokes arguments are grounded, viz. that 


where an inquiry may be made by Jury, there the 


Admiral hath no Jurifdiftion, which we plainly 


ſee is not ſo, 
The firſt of theſe Articles with a nota, is the 


ſame with that which precedeth the firſt mentioned 


Articles, which is againſt ſuch as ſhall diſcover 
the King's Counſel, or his Fellow- Jurats ; and the 
penalty is the ſame here with that there, which is 
a very terrible puniſhment (but I am not about to 
ſet forth what the penalty or puniſhment' of the 
breach of every Article is.) It is enough for my 


purpoſe, that the Articles do ſome of them plainly 


ſhew that the Admiralty Juriſdiction is not limited 
to the high Seas, as Sir Edward Coke would have 


it, and that by this firſt Article as well as by many 
more: For certainly whether a Jurate doth diſ- 
cloſe the King's counſel, or his Fellows either at 


Sea or Land, or upon Port or Haven in theſe Ma- 


1 Certis tida et loco; nota, that the tide is obſerved by ebb- 

ing and flowing upon the Ports and Havens, and not upon the 

high ſea. | | 
. ritime 
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ritime matters, it is inquirable in the Admiralty 
Court, and there puniſhable ; for it is a ridiculous 


thing to ſet a penalty or puniſhment different from 
all puniſhments of the Common Law (as this 1s) 


upon any offence, and not to have power to inflict 


it upon the party ſo offending, unleſs he go to 
the ſea to diſcloſe and diſcover that which he hath 


already done, or might have done at land. And 


this likewiſe will check the opinion of thoſe that 
hold that whatſoever is done at land, howſoever it 
concern Maritime affairs, is cognoſcible at the 
Common Law, and not in the Admiralty: but of 
that in its due place. I ſhall here only ſet down (as 
I ſaid before) ſome few of thoſe Articles, which 
ſhew the Admiralty Juriſdiction to be upon the 


Ports, and are agreeable with the former which I 


have before mentioned. 
The ſixth Article doth enquire of ſuch as have 


taken up any Weife, Jetſon, Flotſon, or Lagon 


out of the Sea, or any great River, and have not 


ſatisfied the Admiral for his ſhare. This is puniſn- 
able though it were Weife, Jetſon, Flotſon, or 


Lagon in any great River or Port. The words of 
the Article are theſe: | 

Inquiratur fi quis reperit ſuper mare ve in proſ- 
ſis rivis, naves, ferrum, plumbum, ſeu aliqua alia 
bona fluctuantia, vel in profundo jacentia, quorum 
nemo eſt poſſeſſor, que vulgariter appellantur Flotte- 


ſon, Jetteſon, Lagon, et Domino Admirallo non 


Satisfecit pro parte, Dominum Admirallum contin- 
gente, viz. de medietate; qui ſecus fecerit, ſi ſuper 
hoc indiftatus et convittus fuerit, Sc. partem ſuam 
amittit nichilominus cum Admirallo ſecundum diſcre- 


. Honem ſuam finem in bac parte faciendo ad valen- 


tiam bonorum * inventorum. 


f Roughton, Art. 6. et 28. 5 
O 2 The 
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The ſeventh Article inquireth of Mills, Kiddles, 
or other things in the Sea or great Rivers, hurt- 


full to Ships or Navigation, and how the cauſers 
of them are to be puntſhed : The Article runneth 


thus: 
Inquiratur s fi quis in groffis rivis levavit molen- 


dina, Kydel, ſeu aliqua alia inſtrumenta que navi- 


gantibus ſeu navibus Communiter ſunt nociva. Quod 


Ni de hujuſmodi molendinis, Kydellis, aut inſtrumen- 


tis, in nocumentum ut prefertur ſcituatis, domino 
Admirallo per inquiſitionem conſtiterit, extrabi debeant 
penitus, et deſtrui tranſgreſſores, qui in hoc caſu ſu- 
per hoc finem cum domino Admirallo fatturi ſunt, 
The tenth Article 1s againſt ſuch as being ar- 


reſted to ſerve the King, break the Arreft, who 
ſurely are both arreſted, and do break tne Arreſt | 
either at land or upon the Port, and not upon the 


high Seas, and how ſuch are to be puniſhed. 
Which the Article ſheweth thus: 


Inquiratur h , arreſtatus ad ſer viend. R egt i fregit | 
areſtum, hujuſmodi iranſgreſſor ſtat in gratid regid 


ſive Admiralli ſui utrum voluerint committere Carce- 
ribus mancipandum vel finem facere, in hac parte, 


ft arreſtum biſjuſimodi fattum manife eftum "rand cog- 


nitum. 


The twelfth Article is againſt ſuch as do take 
Oyſters and Muſcles in prohibited times of the 
year, and ſuch as do at any time of the year fiſh 


with Nets of too narrow a maſh in great Rivers, 


and deſtroy ſmall Salmons, and other fry of Fiſh, 


who are to be puniſhed as this Article ſheweth : 


 Inquiratur de his qui capiunt oſtria ſeu muſeulos 
inter primum diem Mau, et Feftum exaltationis 
Sante Crucis, et etiam de his qui quocunque tempore 


anni per retia minus ſtriqta in groſhs rivis deſtruunt 


— Roughton, Art. 7. n Roughton, Art. 1 Roughton 
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falmunculos, ſeu alios piſces nimis juvenes; omnes 
iſti in hac parte indictati five officio Aumiralli de- 


tefti, ſeve aliqualiter accuſati, finem facient ſecun- 
aum diſcretionem Admiralli, etc. 


The fourteenth Article doth moſt manifeſtly 


ſhew the Admiral's Juriſdiction upon the Ports 


and Havens ; for it ſetteth forth the puniſhment 
of ſuch as do hinder or reſiſt the Admiral or his 
Lieutenant, freely to determine, decide, correct, 
and put in execution all tranſgreſſions, batteries, 
felonies, and other cauſes whatſoever happening 
upon the Sea, or upon whatſoever Rivers, Waters, 
or Rivulets of the Sea unto the firſt Bridge, ac- 
cording to the Cuſtom and Law Maritime, in 


theſe words : 


Inquiratur & de his qui impediunt, vel reſiſtunt do- 


mino Admirallo, ſeu ejus locum tenenti, batterias, 


Felomas, et alias cauſas quaſcungue ſuper mare et in- 
fra quoſcunque rives, aquas, five riviculos maris uj- 


que ad primum pontem emergentes, terminare, deci- 


dere, corrigere et executioni demandare libere poſ- 
ſunt, quia omnes iſti ſunt rebelles, et aaa re- 
belles ſunt puniendi. 

The ſixteenth Article is againſt foreſtallers in 
Ports and Havens, and ſetteth the penalty and 
puniſhment of ſuch offenders, and in what caſe 
1uch ſhall be freed : Thus, 

Inguiratur de bis, gui ingreſſu portiss, vel infra 
portum forinſtallant et emunt victualia in greſſo, ad 
damnum comitatus vicinum, indictatus ſuper boc et 
convictus, etc. impriſonamentum, dimidii anni habe- 
bit, præterea finem faciet domino Admirallo ad va- 


leutiam bonorum hujuſmodi. Si tamen naves cum 


buf uſt nodi merchandizis five victualibus vento con- 
trario reluctante impeditæ, ventum expectent faven- 


: Roughton, Art. 14. Rovghton, Art. 16. 
Oe + + tem, 
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tem, emptores hujuſmodi rerum five victualium ab 
omni impeditione in hac parte erunt immunes, et ni- 


chil domino Regi, aut Admirallo perdent, nec _ 


tent. 


Many Articles more e there are which 90 enquire 


of offences committed, and puniſhments proper 


for them, which are ſuch penalties and puniſh- 


ments as are not uſed at the Common Law ; I ſhall 
but only name the chiefeſt of them. 
There be Articles againſt. 

Stealing ®, cutting off, or carrying away the 
buoys fixed to an Anchor, whereby the Ship doth 
periſh, or is made worſe, which is puniſhed by 
the Law of the Sea with a puniſhment different 
from that of the Common Law. 


Againſt n Carpenters and other Artificers em- 


ployed about making or repairing of Ships, for 
taxing exceſſive wages. 


Againſt ſuch as caſt *® © Sand, Ballaſt, or any 


bother thing into the Channel of a Port or Haven. 


Againſt a ? Loadſman that undertaketh to 
bring a Ship fafe through the Haven to the Key 


or place of diſcharge, and through his 1gnorance, 
idleneſs, negligence, or other fault ſuffereth the 


Ship or Merchandiſes to periſh, the puniſhment is 


ſuch as 15s not uſed at the Common Law. 
Againſt ſuch as that 4 ſtrike, wound, draw 


blood, make any fray, or kill any man within the 


| Juriſdiction of the Admiralty, they are to be pu- 


niſhed according to the e and * of the 


offence. 


Againſt ” Regraters, ſuch as uſe falſe weights, 
and falſe meaſures in their Ships for buying and 


ſelling by in the Ports and Havens, 


m Roughton, Art. $0; 2 Roughton, Art 22, o Roughton, 
Art. 24. FP Roughton, Art. 26. 4 Rovughton, Art. 27. 
e 28. W + Art. 29, 30, et 31. 


Againſt 
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Againſt ſuch as take * extraordinary Portage in 
any Haven, and the Article ſetteth down what 
+ mud is to be paid by Ships of ſuch a burden, 

6 

Againſt Port keepers and Water-bailiffs that 
raiſe new Cuſtoms and exceſſive Fees within the 
Port or Haven, Sc. 

Againſt e Ships and Men appointed to ſerve the 
King, and avoid the ſervice. 

Againſt ſuch as ſhall cut any * Cables, Ec. 

Againſt y Felonies done in Foreigners Ships, and 
other Ships upon the Sea-ports and Havens, and 
againſt ſuch as ſhall remove any Anchor. 

Againſt * notorious Malefactors, either upon the 
Sea or Port. 

Againſtæ ſuch as have taken and concealed any 
Deodand upon the Sea, Port, or Haven. 
To conclude, the Admiralty is fo far from be- 


ing limited to the cognizance of things done upon 
the high Seas, that it is not ſo much as limited to 


things done upon Sea and Sea-Ports, but the 
power and authority thereof is, and of ancient 


times hath been extended to all ſuch things as do 


belong unto the Seas, Ports, Havens, and Salt- 
waters, as will appear by the 348 Article, which 
is this. 

Item inquiratur de his gui colligunt in feſt 


 aquam ſalſam, ei faciunt ſibi piſcarias, ſcituantes et 


de novo facientes et incipientes gurgites, aut alia 


bi neceſſaria immobilia, percipientes exitus et proficua 


eorundem ad eorum opus proprium et que in Jr 
Lula omnibus lay oe communis pena fe 4 indi ati 


1 Roughton, Art. 1 Roughton, Art u Roughton, | 
Art. 37. 29. * Roughton, Art. 18 3" 385, Art. 42, 
#3, 3 Roughton, Art. 45. - 2 Rovghton, Art. 49. 
Roughton, Art. 34. 55 

04 fueriat 
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fuerint vel impetiti, penam ordinationis Regis Jo- 


hanis apud Haſtings ſubituri ſunt, &c. 
And this Article further ſheweth, that ſuch 
things as theſe which concern or belong to Ports 


or Havens, did in King John's time belong to the 


Cognizance of the Admiralty. 
And now I ſhall proceed unto ſuch proofs as 1 
have gathered from the Civil Law, in confirma- 


tion of what I have gathered from other Anti- 


quity : But I muſt firſt ſhew that that Law is uſed 


and practiſed in other Nations, being a thing by 


| ſome ſtrongly denied, 


CHAP. XIV. 


Fi hat the Civil Law is uſed and practiſedi in all or 
moſt Nations of Chriſtendom. 


Have heard (but am unwilling to believe it) 
that ſome have ſtrangely dreamt, and as ſtrange- 


ly fancied that dream to be true, that the Civil 
Law is not received, nor of any uſe at all in fo- 
reign Nations, but the ſame hath been 1200 years 


ſince aboliſhed : but I doubt not but that when 
their judgments are awaked, and better informed, 


they will find the ſame to be but a dream, and 


will eaſily be perſuaded not to perſiſt in ſuch an 


error unreformed, which I will more willingly term 


to be but a miſtake, for that the ſame may in part 
be underſtood to be true, and the other part from 
thence miſcollected; for the City of Rome was no 
ſooner built than it had Civil Laws, and Sanctiones 


ordained, conſtituted, and appointed for the go- 


vernment thereof, which in many hundred years 


were, and in many more ſeveral Emperor's Reigns, 
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by them altered, augmented, and increaſed, which 


were by wars and turmoils about the time before 
mentioned (and long before Fuft:niar's reduction 
of them into method and order, and compiling 
them into a body) much diſtracted and perplexed, 
or rather laid aſide, and as it were, deſtroyed and 


loſt, which makes Juſtinian himſelf, in his Edict 


of confirmation of his digeſts, ſay, Paſt bella a Par- 


thica @terna pace ſopita, poſtgue Vandalicam gentem 


ereptam et Carthaginem, imo magis omnem Libyam 
Romano Imperio iterum ſociatam, et leges antiquas 
jam ſenio pregravatas per noſtram vigilantiam præ- 
buit in novam pulchritudinem et moderatum pervenire 
compendium : So that it ſeemeth theſe old Civil 


Laws with their age and perplexities of wars, which 


do ſilence Laws, were pr egravate, even ſuppreſ-, 
ſed, or cruſhed down, which ſome perhaps may 
term an utter abolition, and not without cauſe, 
when as Juſtinian himſelf in the ſame place, ſpeak- 


ing of this reduction of them, Quod nemo antea 


hoc ſuperavit b neque humano ingenio poſſibile eſſe pe- 
nitus exiſtimavit; that no man (before he ſaw it 

done) did ever hope for, or human reaſon ſeriouſly 
think it poſſible: For that it was marvellous that 
the Roman Law, which began with the City it 


ſelf, which had by the inteſtine wars there for al- 


molt fourteen hundred years been ſtaggered, and 
ſhaken, and that extending unto the Imperial 
conſtitution, they could be reduced unto one con- 


ſonancy or agreement. Erat enim mirabile Roma- 
nam ſancionem © ab urbe conditd uſque ad noſtri im- 
peri tempora, que pene in mille et quadringentos an- 
nos concurrunt inteſtinis præliis vacillantem, hocque, 
et in imperiales conſtitutiones extendentem, in unam 


reducere conſonantiam. 


| 3 Juſlin, in confrm. F. in prin, » Idem, ibid. © Idew, 


ibid. 
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202 The Maritime Dicavlogie; 
And from this ſuppreſſion, or laying aſide of 


theſe ancient Roman Laws, ſome, it ſeemeth, have 
miſcollected, and unduly concluded, that the ſame 
. hath never fince been received or made uſe of in 


any foreign Nation at all. 

But this new moulding, reducing, and with ſo 
much pains, labour, and care, digeſting of thoſe 
ancient Laws into method, form, and order, and 
compiling them into a body, plainly ſheweth the 
contrary, unleſs we will believe all this was done. 
to no purpoſe. 


And if it ſhall be ſaid that theſe Laws thus di- 


geſted, and brought into form and method, have 
fince ſuch their reduction (which was after the time 


of the twelve hundred years before mentioned for 
their being aboliſhed) been again ſuppreſſed, born 
down, or aboliſhed, and not received in any fo- 


reign Nation to this day: What ſhall we ſay of the 


printing and ſo often reprinting of this large body 


of the Law, ſince printing was firſt invented, 

which was but 190 odd years agone ? Next what 
ſhall we fay of the ſo late reprinting this large 
body with the gloſs and caſe, and other notes upon 
the 2 with the large Index thereunto, in all 
conſiſting of ſix large Volumes in folio, ſome 


printed in one Country, and ſome in another; 


ſome printed within theſe thirty years, ſome with- 


in a ſhorter time ? | 
Or what ſhall we ſay of the ſeveral Authors of 
moſt, if not of all the ſeveral Nations of Chriſten- 
dom, which have in all the ſeveral Centuries of 
years ſince the compiling of this body, even unto 
this time, wrote and commented upon the ſame, 


ſome on one part, ſome on another ; and of all 


thoſe other Authors of all or moſt ſeveral Nations, 
which have wrote ſeveral Tractates of Deciſions 


and other Law-books, which do ground and raiſe 


their 
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Or, Sea- Furiſdictiun. 203 
their authority from this body of the Law, and 
quote the ſame for proof of whatſoever they de- 
termine? | 


Shall we fay that all this from time to time con- 


tinued ſtudy, induſtry, labour and pains hath been 
taken, and all this coſt, charge, and vaſt expence 
laid out to no end, for no ule or purpoſe ? or ſhall 
we ſay all this is done only to mock the world? 
Certainly he that ſhall fay either, will but mock 
himſelf, and ſuch as will believe him; but he can 
never deceive any one that hath but once ſeen the 


inſide of a Civilian's ſtudy, either at home or 
abroad ; for both are the ſame, and furniſhed with 


books of the ſame nature and kind ; and all Law- 
yers or practiſers in the Laws, in all parts of 


Chriſtendom are Civilians, and do ſtudy and take 


their degrees in the Civil Law, as the Civilians do 
here, and do proceed in all cauſes for the moſt part 
according to the courſe and directions ſet down in 


the Civil Law, and are regulated and guided in all 
their determinations and judgments by that Law, 


ſaving that in ſeveral Nations they have ſeveral 


municipal Laws, Acts, or Edicts publiſhed, and 


declared amongſt themſelves for the regulating 
their own particular Government, which are bind- 
ing unto no others, nor obſervable in any other Na- 
tion than that wherein they were conſtituted and 


ordained, and that in land buſineſſes, and not in 


maritime and ſea affairs, wherein ſcveral Nations 


by reaſon of their Trade and Traffick each with 


other, are concerned, and muſt have their diffe- 
rences which happen between them determined by 
one and the ſame Law, which is principally the 


Civil Law, though ſome other Maritime Laws, 


which receive their ground and foundation from 
the ſame, are there with practiſed; by which all 
| . diffe- 


204 The Maritime Dicavlogie ; 
differences likewiſe happening and ariſing between 
Nation and Nation, are to be regulated and deter- 


mined, it being now generally received as the Law 


of Nations, although at the time of its being com- 


piled into a body, Juſtinian himſelf diſtinguiſhed 


it both from that Law of Nations, and from the 
Law of Nature. And for other municipal Laws, 
one Nation will not ſubject itſelf unto a municipal 
Law framed and conſtituted. by another, they be- 
ing in ſome ſort different each from other, though 
both derived from one and the ſame principal Law, 


and are neither ſo many as the Statute Laws of 
this Land, nor ſo much different from the Civil 


Law itſelf as our Statute Laws are from our ancient 
fundamental Common Laws: For indeed the body 
of the Civil Law being ſo ample, large, perfect, 
and compleat in itſelf, for deciſion of all contro- 
verſies of what nature ſoever, ariſing between per- 
ſons of what quality or condition ſoever; the ſeve- 


ral municipal Laws of thoſe ſeveral Countries, are 


only ſome ways confirmatory or explanatory there- 
of; or ſometimes extending, or ſometimes limit- 


ing the ſame; but ſeldom or never contrariant 
or repugnant thereto, or much differing there- 
from, unleſs it be in the manner of puniſhment, 
or the like; and ſometimes, and in ſome places 
they are no other than the very ſame abbreviaced or 
ſhortned, and made in affirmance of them, and 
have their ground from them, as ſome of our 
Statutes here have from the Common Law. Nay, 
thoſe very proceedings, and determinations of 
Controverſies in the Parliament of France (which 
many have thought moſt to differ from the pro- 
ceedings and determinations of the Civil Law) are 


notwithſtanding plainly agreeable thereunto, and 


grounded thereon z nay, the very Name, Conſti- 


tution, 
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Or, Sea- Turi ſdiction. 205 
tation, and Authority thereof, are all derived from 
the Civil Law, as doth plainly appear by that 
which Jobannes Montanus concerning the Autho- 

rity of that great Council, hath wrote, as likewiſe 
by the additions made thereunto by Boerius that 
Countryman, not much above a hundred years ſince, 
where it appeareth that the very name Parliament, 
whereby this great Council is called, is derived 
from the Civil Law; Bartol d an ancient Com- 
mentator upon that Law being there cited, upon 
three ſeveral places thereof, for having or uſing 
the word Parliamentum in the ſame ſenſe the ſame 
is uſed in France, and where likewiſe diverſe other 
„Civil Law Authors are cited to the fame pur- 
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poſe,” . . 
: And Bartol is likewiſe cited for that he alloweth 
no Prince to hold a Parliament, that acknowledg- 
eth a Superior. Princeps * non poteſt habere Par- 
liamentum, fi ſuperiorem recognoſcat. And like- 
wiſe Boerius proeeedeth to the ſetting forth the uſe 
153 of this Parliament, namely for the profit of the 
people, ubi® ſuper aliquo oportet provideri pro uti- 
- litate totius provinciæ, preſes debet facere congre- 
gare generale concilium ſeu Parliamentum, ut ſuper 
dubio propoſito, ſanum et utile concilium exhibeatur. 
And it is there compared to the Roman aſſembly, 
much mentioned in the Civil Laws h. Et Parlia- 
mentum poteſt dici cetus, cujus nomen tractatum eſt 
ex more Romano, taking riſe and example from 
that glorious Aſſembly of the Palace of Rome, 
MB mentioned in the Code of the Civil Law. i Id ab 
IX omnibus antea proceribus noſtri palatii quam glorio- 


imo cætu noſtro, &c. 
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It is likewiſe called the Parliament of Paris, 
and it is there ſaid to be called æ Parliamentum 
Pariſienſe, quaſi Parium lamentum, quia Pares 
Franciæ, qui ſunt de numero ipſius, querelas et 
panes audiunt, de quo mentionem facit Paul. de 

Caſtr. in Confil. 334. vol. antiq. 
And it is there likewiſe ſaid to be called Curia 
fuprema ; m or curia judicum maximorum juxta 
Athen. de Conſulibus Seft. fi autem mediocre, et 
tunc dicitur curia, ſecundum eum, id eft cura vel 
cultura juris; ſo that it is ſaid to be the very ſolli- 
citude, care, or ſtudy of the Civil Law; or the 
very tilling, dreſſing, or trimming thereof. 
And this great Court, at firſt conſtituted by King 
Pipin, conſiſted ex quatuor ® viginti confiliariis 
computatis præſidentibus eiſd. et per conclavia, (que 
Cameras appellant ) diſtributis. And after other ad- 
ditions made thereunto by Charles the Great, Son 
of the ſaid King Pipin; Adjun#i preterea fuerunt 
prædicto cor pori odo magiftri requeſtarum, domus 
regiæ, ut fic centenarum judicum numerum tenens, 
illius ſenatus effigiem haberet quem Romulus Roma- 
norum regum Primarius, ut reipub lice conſuleret, 
creavit, | 
There were furthermore adjoined unto this body Z 
eight Maſters of Requeſts of the King's Houſe, 2 
that, keeping the number of an hundred Judges, 3 
it might have the Effigies or Form of that Senate 5 
Romulus the firſt King of the Romans conſtituted I 
to counſel the Commonwealth. ©... -M 
Nay, the dignity, the precedency, and placing 
of the Counſellors of this great Council, is derived 
from the authority of the Civil Law, as is Plainly 


k Boer. eod. Io n. 166. Paul. de Caſtr. Conſil. 334. vol. 
antiq. ® Id. Boer. n. eod. u Id Ibid. num. 171. c 
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Or, Sea- Furiſdiction. 207 
{et forth in the ſaid Montanus upon the Authority 
of the Parliament of France, and Boerius his addi- 
tions thereon, who both quote the Civil Law for 
the ſame; and ſo is likewiſe the very authority of 
the Counſel from thence derived, as by the ſaid 
Authors doth likewiſe appear. And ſhall we now 


fay that this great Court or Council, and the very 


order and authority thereof was thus framed and 


conſtituted by the rules and directions of the Civil 


Law, and fay, conceive, or think, that their judg- 
ments and determinations of Controverſies, &c, 
there given and made, are not according and agree- 
able to the ſame Law? 

If I ſhould here endeavour to ſet forth thoſe ſe- 
veral Authors and Writers upon the Civil Law, 


which have, as I ſaid before, in the ſeveral Nations 
of Chriſtendom, in all the ſeveral Ages and Cen- 


turies of years which have been ever fince the Com- 


piling that Body, even unto this time, written and 
commented thereon, and thoſe which have wrote 


the Deciſions, Determinations, Judgments, Ob- 
jections, and other Law- books grounded upon the 


ſame, and which cite them for their authority and 


proof of what they conclude, I ſhould extend this 
Chapter to a whole Book or Volume, and but ſhew 


the Civilian, and ſuch as have been vers'd in Law 


Libraries, what they have ſeen already, and but 


tell others of thoſe things which they will neither 
ſearch for, nor endeavour to ſee: And Iam afraid 


J have too far already deviated from my intended 
port of diſcharge of the diſcourſe I in this book 


entred upon; which was to prove the Ports and 
Havens of the Sea to be within the Juriſdiction of 


the Admiralty ; but before I can return to ſteer a 

right courſe chither, it will be neceſſary, firſt to 

ſhew that the Civil Law is likewiſe neceſſaril 
prattiſed, 
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208 The Maritime Dicaolegie , 
practiſed, uſed and exerciſed in all Admiralty 
Courts, and there binding, and of authority to di- 


rect the Determinations, Sentences, and Judgments 


deciſory in Maritime and Sea-affairs, between party 
and party, be they foreigners or others; and then 
to ſhew that by thoſe Laws ſo exerciſed and prac- 


tiſed in thoſe Courts, as well as by the other Laws 
already ſet forth, it doth appear that the Ports and 


Havens, and all things done thereon are within the 
1 of the Admiralty. 


C H A P. XV. 
That the J. rafck and Sea-trading is different 


from the bargaining and trading at land; and 


that therefore in all foreign Nations they have 
their diſtin Fudicatories guided by diſtinct 
Laws, and that though the Fudicatories for 
land affairs have in divers Nations divers 


Municipal Laws mixed with the Civil Law, 


yet the Civil Law 1s firiftly uſed and pratiiſed 
in all Admiralty Courts, and 1s abſolutely ne- 

ceſſary in the decifion of all Maritime and Sea 
al Wr, 


Uch as were apt to believe that the Civil Law 
was, and is aboliſhed in all foreign Parts, and 


no uſe made thereof, in the rule and governance 
of land affairs, would very hardly (without the 
removal of. that miſapprehenſion) have been per- 


fwaded that the ſame was of any uſe in their Ad- 


miralty Courts in ſea buſineſſes. 


I muſt therefore in the next place ſhew that he 
which underſtandeth only the Rhodian Laws, the 
Laws 
2 


Laws of d and the Inquiſitions and Statutes 
before mentioned (which the Civilian muſt needs 
moſt perfe&tly do, the firſt being. a great part 

thereof inſerted in the very body of 2 Civil Law, 
and the other from thence derived) cannot without 
much reading and knowledge in other parts of 
that Law, be ſufficiently able to manage the plead- 


ings and arguing of all Maritime Caufes ariſing in 
Admiralty Courts between party and party, and 


between the ſupreme Authority, and thoſe that 
are employed by that authority, and ſuch as are in 


ſubjection to the ſame, much leſs to judge and de- 


termine ſuch cauſes therein according to law and 
Juſtice, | 
For juſtice which ruleth and ſwayeth. the ſecular 


Regimen or Government of all or moſt Kingdoms 


and Commonwealths of Chriſtendom,*—whereby 
men are made happy in poſſeſſing and enjoying 


their own, and 7 4 4 themſelves againſt wrongs 
and injuries offered by others, hath two wings, 


duas volatiles habet alas. She hath two wings where- 
with ſhe ſoars aloft, and ſtretcheth herſelf unto, 
and ſpreadeth herſelf over both ſea and land. She 
hath two Juriſdictions, the one fitted with Laws 


moſt apt and proper for diſtributing of right in all 


land buſineſs ; the other furniſhed with Laws 
moſt meet and convenient for the diſpenſing of 


equity in all maritime and ſea affairs; and yet 


how different and diſtinct ſoever theſe two Juriſ- 
dictions are each from other (as J have ſet forth 


more at large in the ® firſt chapter of this ſecond 


Book) yet do both theſe wings of juſtice in all fo- 


reign Nations, ſpring and proceed from one and 
the ſame body of the Civil Law, and are from 


thence furniſhed and fitted with different and diſ- 


Sup. lib, 2, cap. 1. 
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210 The Maritime Diczologie ; 
tint Laws, whereby they keep up, and carry juſ- 
tice upright between them both; and by the one 
extendeth her directions unto the buſineſs of the 
land, and by the other reacheth forth her proceed 
and effects unto the affairs of the ſea. 
Which two wings, if taken off, Juſtice muſt 


needs fall flat to the ground, and can by no other 


means ſo expand herſelf, as to extend either her 
directions unto the one, or reach forth ſuch her 
effects unto the other; Secundis alitibus procedere 
nequit, ſhe cannot go on proſperouſly or happily 


to execute or perform her own proper office, either 


upon the one or upon the other. | 
Nay, if either of theſe two wings ſhould be ta- 


ken off, or but jointed, implumed, or bereaved. 


of thoſe feathers nature at firſt gave it, though the 
other ſhould be preſerved, and kept never ſo com- 


plete and perfect, yet could Juſtice by the perfec- 


tion of that one wing, but hover and heave her- 


ſelf upwards on one fide, whilſt the defect in the 


other would pull her downwards; and the one ſide 
falling to the ground, the other muſt neceſſarily 
follow. 13 5 


If the power and privileges of either of theſe 
Juriſdictions ſhould be decayed or but impaired, 


though the other ſhould be left never fo entire, yet 
could not the effects of Juſtice in the one ſupply 
the defects in the other: For the Laws of the Land 
are no more fit to regulate the Affairs of the Sea, 


nor the Laws of the Sea any more apt to rule the 
buſineſs of the Land than a horſe is fit for a Sea 


Voyage, or a ſhip for a land Journex. 

And then cannot Juſtice be faid to be herſelf, 
whilſt ſhe ſhall do right in one thing and wrong 
in another; or whilſt ſhe ſhould render that which 
is juſt in one matter when it is required, and can 
afford no help at all in another when it is expected. 
e Juſtice 
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Juſtice faith Cicero, eſt habitus animi (communi uti- 


litate ſervatd) ſuum cuique tribuens ; Juſtice doth 


every man right, ſtill preſerving the common 
good. Hie 
I will not here ſay how lowly J aſtice hath often- 


times put right forwards, and as it were but ſoared 
in a circle, by one wing 8 ſtriving to out-fly the 


other: 
But here I will ſay, that he that wal make moſt 
haſte to his journey's end, and ſetteth his beſt leg 


forward, if that leg ſhall not ceaſe to kick the 
bother for making no more haſte, or ſhall by that 


or ſuch other means lame it, becauſe itſelf. would 


get both the credit and profit of the journey, that 


leg muſt neceſſarily but hop inſtead of running, or 
walking, and cannot come fo ſoon to it's Journey 8 
end, if ever it come there. 

And one leg being lamed, if the crutch that 
ſhould ſupply it, be applied unto the other that 1s 


not lame, the body will walk no whit the better; 
and if one wing be pluck'd, and thoſe Feathers. 
imped into, or added unto the other, the Bud 


will fly no whit the faſter. 
If one of theſe two Juriſdictions (the two wings 


which Juſtice hath to ſupport herſelf ) ſhould be 


bereaved of its power and proper privileges, tho? 

the ſame ſhould be taken and aſſumed unto the 
other which enjoyeth all its own before, Juſtice 
could proceed no whit more duly, but much more 
prejudiciouſly to ſome or other. For, as I ſaid be- 
fore, the Laws of the Sea are fo different from the 
Laus of the Land, that they will not ſerve to each 
other's purpoſee. 

And indeed they muſt neceſſarily ſo be; for the 
traffick and commerce in Maritime affairs by tran- 
ſportation at Sea, is in its own nature as different 
from the trade of bargaining and chaffering in 
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212 The Maritime Diccolhgie; 
Land buſineſſes as is the fluid element of water 
from the ſolid element of earth: For as the water 
doth admit of ſome mixture of the earth, and yet 


ſtill remaineth water; and the earth doth admit 


of ſome mixture of water, and yet remaineth earth, 
though not in their abſolute purity, yet in ſuch 


fort, as that the one may properly enough be 


1 N water, and the other earth. 

In like manner doth the trafficking and com- 
merce in Merchandizing Affaits, admit in ſome 
fort of the like covenanting and contracting as the 
land Trade and . doth; but yet remain- 
eth a ſeafaring Traffick and Commerce, and the 
Land-Trade and bargaining doth likewiſe in ſome 


ſort admit of the like bartering and exchanging of 
goods and commodities, as the Traffick and Com- 


merce in Merchandizing affairs doth, but pet re- 
; maineth a land bargain, . 

In the ſame manner do the Laws which regu- 
late the one, and the Laws which rule and diſ- 
poſe the other, admit of ſome mixture each with 
other, both in reſpect of their manner of proceed- 
ings to judgment, and ſometimes in regard of 


their concurrency in the judgment it ſelf, where 


the nature of the cauſes differs not; and yet the 
one remaineth the Maritime Law or Law of the 
Sea, and the other the Law of the Land. 


Now if of theſe two different Elements of Water 


and Earth, (whereunto I have reſembled the dif- 


ference. between the Traffick and Commerce in 


Merchandizing Affairs by Sea, and the Laws 


thereunto belonging, and the Land-Trade and 


Laws which concern the ſame) there ſhould be 
ſuch an equal mixture, that the ſame could neither 
be faid to be water nor earth, but a mix'd body 


equally compoſed of both, then would the ſame 


be fit for — man nor r beaſt to walk or tread 
Ta: | # On, 
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on, nor Ship or other Veſſel to float or ſail on. 
In like manner if theſe Laws purpoſely. compoſed 
for the deciſion of Maritime Controverſies, and 
the Laws eſtabliſhed for determination of land 
differences ſhould be promiſcuouſly applied to the 
deciſion, or uſed for the determination of both, 

and by that means ſuch a mixture thereof made, | 
that the ſame could neither be termed the Laws of 
the Sea nor the Laws of the Land, then would 
the ſame neither ſerve for the Government of the 
one nor the other. For although the ſeafaring 
Commerce and Land-Trade have ſome reſemblance 

(as I have ſaid) in reſpect of the like contracting 
and bartering ; yet are the Goods and Wares ſo 
> bartered and conttacted for, by way of Merchan- 
dising of various ſorts, and the lading and ſtowing 
of them in Ships done, or to be done, after many 
various manners and ways according to the nature 
of them, and many differences there are in the 
manner of the Maſter of the Ship or Skipper's ac- 


cceptance of them, according to the condition and 


quality of the Goods ſo received and acknowledged 
by his Bills of lading, and ſeveral are the conſign- 
ments made of — the ſame being ſometimes 
laden by Factors, and conſigned to their principals 
for their own proper uſe and accompt: Sometimes 
for the accompt of their correſpondents, c. 
And likewiſe much variety and difference is 
there in hiring and taking of Ships and Veſſels to 
freight for the tranſportation of ſuch Goods, 
Wares, and Merchandizes; the Merchants having 
ſometimes Ships and Veſſels of their own, which 
they ſometimes freight wholly themſelves, ſome- 
times jointly with others: Sometimes the Mer- 
chant kiveth or taketh a Ship or Veſſel to freight 
which hath ſometimes but one, ſometimes many 
owners: Sometimes he taketh her to freight of 
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the owner, ſometimes of the Maſter appointed 
over her by the owners: Sometimes he hireth her 
by the Month, ſometimes for a whole voyage; 
which voyage is ſometimes from one Port unto 
another, from that to a ſecond,” and ſo to a third, 


c. And ſometimes the Ship maketh no Port, 
but is loft, or periſhed, ſometimes in the high Sea, 


ſometimes in the Port or Haven out of which ſhe 
is to ſet ſail, ſometime in the Port or Haven of her 
diſcharge : Sometimes ſhe maketh one Port, ſome- 
times two, ſometimes more, and yet is caſt away 


ſometimes in the fame. 


before ſhe come to her laſt Port of diſcharge ; 


Sometimes ſuch Goods and Merchandiſes are 
damnified through the waſtfulneſs of the Maſter, 
ſometimes of the Mariners, ſometimes through 


their careleſneſs in ſtowage of them, ſometimes by 
reaſon of ill packing or making them up, or put- 
ing ſach as are liquid in ill or leaky Caſks, &c, 

"Series they are damnified by ſtorm or tem- 


peſt, or ſtreſs of weather, which is ſometimes ſuch | 


as that the Maſter is conſtrained to caſt over-board 
divers of the Goods for preſervation of the reſt, 
and faving both ſhip and mens lives, and ſome- 

times he 1s conſtrained to cut down the maſts of 
his Ship, as hath been“ ſaid before, in this Se- 
cond Book. Sometimes they are damnified in the 
lading of them, ſometimes in the unlading of them, 


ſometimes in the Ship, ſometimes in the Lighter, 


c. Sometimes they are damnified by one Ship 


or Veſſel falling foul on another, and that ſome- 


times by the negligence or careleſneſs of the Maſ- 


ter or Mariners of either of them, ſometimes of 


both, ſometimes of neither, but through the ex- 

tremity of the weather, or through the darkneſs of 

the ſeaſon, happening either by miſt, or night, 
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Sc. which could not be helped or prevented by 
either the care or diligence of the Maſters or their 
Mariners: Sometimes the Ship by ſuch means is 
damnified only, and not the Goods: Sometimes 
the Goods and not the Ship: Sometimes both Ship 
and Goods: Sometimes the like falleth out for 
want of a Pilot: Sometimes through the igno- 
rance and unſkilfulneſs of ſuch Pilot, &c. 

I might here inſtance in very many more parti- 
culars, wherein this Commerce which conſiſteth in 
ſhipping and merchandizing voyages and affairs, 
doth differ from other trades uſed and occupied in 
land buſineſs, thoſe being far more perilous and dan- 
gerous than theſe, and being likewiſe far more 
ſubject to depredations, Piratical Robberies and 
Spoils than theſe. 

All which differences muſt needs introduce 2 
Law, for the regulating the various and divers 
controverſies that muſt needs ariſe by reaſon there- 


of, far different and diftin& from that Law, which 


ruleth and guideth the determinations of ſuch 
controverſies and debates, which happen in land 


buſineſſes, not ſubject to ſuch or the like caſual- 


ties, dangers, and damages ariſing from ſo divers, 


various and different cauſes, all which do alter the 


very Judgments and determinations according to 
a different qualities, reſpects and conditions, 
which Law (as J have ſaid before) ,for the com- 
munity of Traffick and Commerce, and holding 
correſpondency therein, and obtaining the fame 
Juſtice by each Nation from other, muſt continue 


certain and unalterable, whenas the other may 


ſuffer alterations, additions, or diminutions. 
It remaineth therefore here to ſhew, that be- 


ſides the Laws of Oleron, Sc. and the Title ad 
legem Rhodiam de jattu before mentioned, which 
is inſerted in the Body of the Civil Law, that 


14 there 
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there are ſeyeral other Titles and Laws i incorpo- * 
rated in the fame Body proper and peculiar for the 
Deciſion and Determination of Maritime contro- 
verſies, which are not at all exerciſed or uſed in 
the Decifion of the differences in land buſineſſes, 
nor any ways proper for them, although many of = 
the other Titles and Laws which are for land bu. 
ſineſſes are made uſe of in the proceedings, aj 
ſometimes in the determinations of Maritime 
cauſes, and that neither thoſe general Laws which 
ſerve for both, nor theſe particular Laws which 
ſerve for Marine cauſes only, are either aboliſhed, 
taken from, or diſuſed in the Admiralty Courts 
in foreign parts, but that the fame are of moſt e. 
pecial uſe in the fame. 
For proof hereof, I might cite the een 
Deciſions, Determinations and Judgments of di- 
vers and very many, if not of all and all manner of 
cauſes, ſet forth in ſeveral Authors, of ſeveral Nati- 
ons, in ſeveral ages and times, even to this preſent 
age, which are all grounded upon the ſame Laws, 
and do cite and quote the ſame for their foun- 
dation, and proof of what they conclude and de- 
termine, as I have ſaid before. But no man can 
conceive that this Collection of ſo many Cauſes out 
of ſo many ſeveral Volumes, could be contained 
im one ſo ſmall as I intended this. And ſome (and 
thoſe not a few) would think it a vain and need- 
| leſs work to jumble ſo many Authors together, to 
no other purpoſe than to confute ſo plain an error, 
as no man that hath been at all verſed in the pro- 
ceedings of foreign Judicatures, | can be induced to 
believe. 

I ſhall therefore inftance only in 8 few parti 
cular Writers of theſe later times of moſt common 
uſe, and moſt generally known. I ſhall. ſtep no 
further back then unto Peckins, ſometime Princi- 


pal 
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pal of the Juridical Order in the Univerſity of Lo- 


vain in France, who collected and gathered toge- 


her ſeveral titles, by him pick*d out of the body 
of the Civil Law, which principally belonged unto 


Maritime affairs, and wrote a Comment upon the 


ſame, which was there printed in the year of our 
Lord God 1556, above a hundred years ſince, for 
the uſe of ſuch as were employed in the Judicature 


or Practice in the Law in Admiralty Courts con- 


cerning Marine buſineſſes; in which Commentary 
he doth not only cite divers other Civil Law Au- 
thors, but likewiſe enforceth, extendeth and limit- 
eth the underſtanding and conſtruction that is to 


be made of the ſeveral Laws comprehended under 


thoſe ſeveral titles, by other particular Laws ſer. 
forth under ſeveral other titles, within the very: 
body of the Civil Law, as neceſſarily he muſt do, 


having not taken in all thoſe titles which concern 


the buſineſs, as himſelf confeſſeth in the very title. 


of his Book, which he faith is Commentaria in om- 


nes pene Juris Civilis titulos ad rem nauticam perti- 
nentes; a Commentary upon almoſt all the Titles 
of the Civil Law, which concern Maritime Af- 


fairs. But indeed they are not near all, if we con- 


ſider the divers particular Laws which concern the 
ſame, and are intermix'd with other Laws under 
other titles, and ſome titles he meddleth not with, 
which wholly concern ſuch matters, and nothing 


elſe; nor doth he at all treat upon any other Laws 
which concern ſuch affairs, and are made uſe of 


in all Admiralty Courts, together with the Civil 
| Wherefore Vinius a learned Civilian of the Low 
Countries made an additional Commentary upon 


the ſame titles of the Civil Law, and upon the 
Commentary of the ſaid Peckius, and ſet forth the 
ſame, which was printed at Jeyden in Holland, in 


the 
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the year of our Lord God, one thouſand ſix hun- 
dred forty ſeven, wherein he undertaketh not only 
to explicate and unfold thoſe titles of the Civil 
Law which principally concern Maritime affairs, 
as Pectius had done before, but alſo to adjoin 
thereunto the Laws of Miſbaith, the Laws of Ole- 
ron, the Laws ſet forth in the Book de Conſulatu 
maris; and hkewiſe the Maritime Law of the 
| Rhodes, Jus navale Rhodiorum quod ad finem tomi 
fecundi Furis Græco- Romano relatum eſt a Mar- 
quardo Trahero, V. Cl. as he himſelf faith, that 
his ſaid Work might be uſeful to all Nations in 
their Judgments and Determinations in all manner 
of Controverſies, and therefore faith thus; Cum in 
animo haberem locos juris noſtri, qui ad rem nauti- 
cam pertinent, non explicare tantum, verum etiam 


cum generis ejuſdem inſtitutis et moribus aliorum po- 


pulorum conferre, atque ad uſum quendam accom- 
modare communem, etc. on 
Now although that for the due adminſtration of 
Juſtice in Admiralty Court, the learning in, and 
knowledge of the Laws in theſe laſt mentioned 
Books be very requiſite, that the ſame juſtice 
which one Nation affordeth to another, may be by 
that other render'd unto that Nation again, and 
it obtain the ſame ; yet is the learning and know- 
ledge of the Civil Law, which guideth and di- 
recteth both the Proceedings and Judgments in all 
Admiralties of Europe, as neceſlary, and far more 
requiſite for him that will juſtify to any other Na- 
tion or learned Civilian his due and legal Proceed- 
ings, and juſtify his Judgments and Determina- 
tions in Maritime cauſes, though according to the 
Laws before mentioned. For Vinius himſelf in his 
Epiſtle Dedicatory to the Conſuls of Amſterdam to 
his ſaid Work prefixed, (who I doubt not but, in 
regard that which he then ſaid in the behalf 0 


N 
70 


658 
£74138 
* 5 


Or, Sea- Turi ſdiction. 219 
the Civil Law, he ſaid not to any that I now write, 
will be believed before me, that may be thought 
to ſpeak for my profeſſion in mine own Country) 
affirmeth that Peckzus in his work intended to keep 
himſelf within the rules of the Civil or Roman 


Law; yet he did by that work ſhew that he 


wanted not the perfection of Learning, or ſolid and 
ſound knowledge of Law, and many other things. 
Ac fortaſſe Peckius intra limites Juris Romani ſe 
continere voluit; utcunque ſit, oftendit ſane hoc in 
opere Peckius ſibi non defuiſſe fuſtam eruditionem; 
ſolidamque; juris et multarum rerum ſcientiam. 
And this I will further add, that he that in the 
Civil Law only (and without the learning and 
knowledge which other Authors afford) hath ju- 
ſtam eruditionem, a juſt, perfect, or grounded 
learning, or ſkill ; and thereby this ſo/idam juris 
et multarum rerum ſcientiam, this ſolid and ſound 
knowledge of the Law, and multiplicity of buſi- 
neſs, or matters, for which the ſame was com- 


poſed and continued, may be fit to judge and de- 
termine of theſe Maritime matters and controver- 


fies which happen concerning the ſame, whenas 
he which hath the learning and knowledge of 


theſe other authors only, and hath no perfecti- 


on in the learning and knowledge of the Civil 
Law, ſhall be very defective in the proceedings 


to the due or juſt judgment therein : But here- 


in I ſhall plainly agree with this my learned Au- 
thor Vinius, that theſe Authors are of very good 
uſe, and may conduce much to the perfection of 


him that is either. to judge or determine of ſuch 


Controverſies, or ſhall be practicant in the ſame ; 


and likewiſe in that he further addeth in the ſame 


lace, viz. that notwithſtanding, the moſt perfect 
wei KA and learning in the Civil Laws, and 
theſe other Maritime Laws, it is ſometimes, and 
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in ſome things requiſite to make uſe of, and con- 
ſult with ſuch Merchants and Mariners, as are ex- 
pert and ſkilful in Navigation and Commerce. 
Equidem inficior in negotiis nauticis nonnunguam 
confupiendum eſſe ad expertes, five nautas, five Mer- 


catores, alioſve bujuſmodi peritos. Yet this is by 


no means uſed, or ought to be done, but where 
ſome ſuch thing falleth out, whereof there is no- 


thing certain ſet down in the written Law, or in- 


troduced by Cuſtom, ſo that I with my fame Au- 


thor affirm the fame with that learned Civilian 


| Benvenutus Straccha, in theſe words; Cæterum 


wego id Neri ſolere aut debere, niſi (ut refie monet 
ntifſimus Straccha) tale quid occurrat, de quo 


ibi! certi aut Aber Jure cautum, aut conſuetudine 
introdubium eſt. | 
| Now ſeeing that theſe Marine cofitreverlies and 


differences are to be adjudged and determined by 


theſe Civil and Maritime Laws, certainly then are 
none ſo fit to hear and decide the ſame, as thoſe 
that are well verſed and ſkilled in theſe Laws, 
which neceſſarily muſt be ſuch as ſpend their whole 
time, pains, and labour in the ſtudy thereof, and 


that means do better underſtand the: diverſity 


of ſuch Laws, and gather more knowledge therein 


than ſuch as are daily imployed in foreign affairs, 
and continually buſied in multitudes of negotiations, 
which bring home a golden Harveſt, Which will 
not be left or at any time ſet apart to give way for 


the ſtudy of thoſe Laws which bring in no ſuck 
profit. Such men will rather be found i in their 
Cellars and Warehouſes amongſt their rich and 


precious Commodities, which are to be bartered 
and fold, than in Studies amongſt muſty Books; 
that are to be kept and not parted with; and will 
rather be feen upon an Exchange, Mart, or Meet- 
bon» of Merchants then upon a Bench of Juſ- 

tice : 
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tice: And in this my ſaid Author Vinius agreeth 


with me, who ſaith, Cætera enim ſcire poſſunt etiam 
qui vitam umbratilem colunt, et bi ft quid literis 
mandare volunt plura conquirere ſolent, et curioſiùs 
cuncta rimari quam aut pragmatici qui rarò rehifid 


meſſe aured, quam affidua rerum forenſium affert 
trattatio, literarum monumentis unde nullus preven- 


tus eſt, ſtudent, aut quilibet ali, quos nimia et cir- 
cumfuſa obſidet et opprimit negotiorum multitudo. 
And now ſince. I have thus far deviated and di- 


greſſed from the way that I was in, give me leave 
Here (in fo neceſſary a courſe, or rather diſcourſe) 
to go a little further, and afterwards get home 


again as well as I can. Let me ſhew of what ne- 
ceſſary uſe the Civilian is in theſe Admiralty 
Courts, which have the deciſion. of Maritime Con- 
troverſies, and | how unfit other men not verſed 


or {killed in that Law are for the undertaking; 


I know it will be objected unto! me in the firſt 
place, that ſome Admiralties in foreign parts are 


regulated and ruled by the Juſtice and Judicature 
of Merchants, and other ſeafaring men well expe- 


rienced in matters of that nature. . 

I muſt confeſs. I am no Traveller, and that in 
regard have riot been amongſt theſe Mercatorian 
and Nautical Judges; but yet have I in my ſtudy 
travelled through the deciſions and determinations 
of many foreign Judicatures, and by that means 


(L believe) do know their Laws ſomewhat better 
than they which have travelled through thoſe 
Countries, but not through thoſe Courts. 


And I do find that where ſuch Mercatorian and 
Nautical Judges are, they are either Civilians 
themſelves, or at leaſt far better verſed in the Ci- 


vil Law than any of the Merchants or Mariners 
of our Nation do ſeem to be; or elſe they are not 


only 
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only aſſiſted, but regulated and ruled by Civilians, 


> 


and moreover by certain Letters yet remaining in 


my Study which I have (in that ſhort time that ! 


have been verſed in the high Court of Admiralty. 
in England) received from ſuch foreign Admiralty 
Courts, and the Copies of Letters which were. 


unto them returned in anſwer, and their replies 


thereunto, I can ſhew, that upon conteſt for the 
right of Juriſdiction in the cognizance of cauſes, 


which have happened between F oreigners and 


Engliſh, whether the Cauſes were to be decided 
by their Court or this, that they have urged and 
l the Civil Law for the foundation of their 


Arguments, for their right of Juriſdiction therein, 


and have received ſatisfaction by anſwers framed 
out of the ſame Law unto their ſaid Arguments. 


If I ſhould here ſet forth thoſe Letters and Co- 
pies, it would thereby appear, that the Juriſdiction 


of the Admiralty Court of England hath been 
maintained and defended by Civilians in another 
manner than the ſame would have been by ſuch 


Mercatorian or Nautical Judges, and that the Sub- 


ject of this Nation thereby hath gained that Juſtice 
and Right at home, which might otherwiſe per- 
haps have been hazarded abroad. 


But I intend not to ſtuff or fill up this ſhort. 


Treatiſe (which J intended ſhould have been far 


thorter, when I firſt took it in hand) with Packets 
of Letters received from ſeveral foreign Judicatures, 
and the anſwers thereunto returned, which will 
hardly, or not at all be underſtood by ſuch as are 
not already convinced of that which they ſhould | 


be here ſet. down to prove. 


Nor will I here ſet forth how far ho Merca- 


torian Courts (though aſſiſted by Civilians through 


their over-powering of their ſaid Aſſiſtants) have 
allen ſhort of thoſe which have been and are 


wholly 8 
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Or, Sea- Furiſdiction. 223 
wholly regulated and governed by Civilians, as 


well in. point of proceedings, as in Point of the di- 
{tribution of Juſtice, 


But I will here take occaſion to ſet forth ſome 


inconveniences, not a little deſtructive only to 


Trade, Traffick, and Commerce, and ſo to the 
Merchant himſelf; but alſo to Shipping and Na- 
vigation it ſelf, which might, and doubtleſs would 
happen, if the decifion and determination of Ma- 
ritime Cauſes ſhould be left unto, or fettled upon 
Merchants and Owners of Ships to judge accord- 
ing to their own ſkill and obſervations, without 
that Jus ſcriptum, that written Law which paſſeth, 


is allowed and practiſed in all Admiralties of Eu- 


rope, wherein they cannot be ſo well verſed, as 
thoſe who have ſpent their whole time in that 
ſtudy of ſuch matters as much conduce to the 


knowledge thereof. 


I ſhall but once again put you in mind of what 


hath been already ſaid concerning the neceſſity of 


upholding one and the fame Law in all Nations in 


Maritime Cauſes, for one Nation's rendring of the 
fame Juſtice to another that it doth from thence 


receive, which is the chiefeſt thing that maintain- 
eth the Community of Traffick and Commerce, 


which cannot poſſibly be done if the ſame ſhould 


be rendred by the various fancies of men, in no 


wiſe guided by any certain form or rule, but by 


that thing (than which nothing can be more 
uncertain) which men call opinion; fſot capita, tol 
Jennie, 

And then] will deine ſay, that for the reaſon 
before ſet down in this Chapter, the Mariner who 


cometh in with one good wind, and goeth out 


with another, and muſt opportune vela ventis ap- 
plicare, upon any controverſy or difference ariſing 
upon or about the Pen of his wages, cannot 


have 
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have ſo ſudden and quick diſpatch or determination 


thereof by ſuch Mercatorian or Nautical 

who have other affairs and buſineſſes to attend, as 
by thoſe who make the deciſion and dewriindion 
of Maritime Cauſes their whole work, and attend 


wholly upon, the ſame every Gay of the week, both 
Term and Vacation. 


Again, it is conſiderable what juſtice the poor 


Mariner could expect, or ſhould: be like to have, 


if the determination and. adjudication of their 
wages. ſhould be left unto Merchants: and Qwners 
of Ships (as ſome men would have it) out of whoſe 


freight the ſame ought to be paid, and would be 


as it were parties in all Cauſes of that nature; and 
jf the Cauſe ſhould not at one time be their own, 
yet muſt it, and would it aſſuredly be at another; 
and ſo at all times would it be their own caſe, thoꝰ 

not their own cauſe; and very ſeldom would it be, 
that it ſhould not be their own cauſe, there being 

ſo many Merchants that are Owners of Ships, and 
ſo many Owners of every Ship of any burthen con- 
ſiderable; and every Part-owner of one Ship for 
the moſt part, Owner or Part-owner of more, if 
not of very many; ſo that for the moſt part, ſome 
or other of the Judges themſelves would be abſo- 
lutely concerned in the matter of difference de- 
pending before them, and the poor Mariner left 
to their good will and pleaſure for his wages and 


recompence for his pains impended, and his time 


ſpent in their ſervice, which would be a means to 
iſhearten and diſcourage all Mariners for ſerving 


in Exgliſb Bottoms, when ſoeyer e mould 


be offered them elſewhere. 

Again, in the commixture and joint Trade of 
Merchants. one with another, having their com- 
plices and copartners in all or moſt of their trad- 
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2 Or, Sea. Furiſcliction. | 228 
ing and merchandizing affairs, and ſuch their trad- 
ing and dealing each for other; and in each other's 

name, that it might and oftentimes would fall out, 
that when a man conceived that he had commenced 

a Suit againſt his adverſary, and whom he had 

5 dealt and traded with, he ſhould in concluſion find 
that he had commenced the ſame againſt one or 

more of his Judges, that were to judge and deter- 

mine his Cauſe, or rather the ſame might fall out 

ſo to be, and not be at all diſcovered, 3 


MMM uch more I could ſay to this purpoſe, but I. 
> haſten to return to that which I principally intends 


cd to ſet forth in this Chapter, namely, to ſhew 
buy ſome few Authors of very many, that much of 
the Civil Law it ſelf is of uſe, and in force in all 
> Admiralty Courts, as well as any other Maritime 
= Laws. F e 
And as I laſt inſtanced in Vinius, I ſhall in the 
next place inſtance in the Authors by him menti- 
—* ened, namely Benvenutus Straccha, who writeth 
de mercaturd five mercatore, de contrattibus merca- 
torum, de mandatis, de ſponſionibus, de nautis, na- 
vibus et navigatione, de navibus iterum, iltrumque 
de navigatione, de conturbatoribus, five decoctori- 
bus, quomodo in cauſis 8 procedendum ſit, 
et de adjefto : Of Merchandiſes and Merchants, 
| and of their Contracts, Mandates, Warrants, and 


a” A, * x % 4 4 7 *. we 

FTC 

F 
PT 


vigation jointly, of Ships ſeverally, and of Navi- 
gation by itſelf, of Bankrupts, and failing Mer- 


> chants, in what manner Merchants Cauſes are to 


de proceeded in, and of Factors or Subſtitutes, Sc. 
= which Book was printed and ſet forth within this 

laſt Century of years. And I do earneſtly defire 
thoſe that hold the Civil Law uſeleſs in theſe affairs, 
and in the Courts deſigned for determination of 
differences happening therein, but to lodk into the 

15 e Q before 


Bargains, or promiſes of Mariners, Ships, and Na- 


F 


226 The Maritime Diczologte A 
before mentioned Book, together with Grotius de 
re Belk et Pacis, Gi et Loccenius, who are 

tter Writers, being all eaſily to be had, and they 
fa find the very Text of the Civil Law, and 

ommentators thereon, not only out of theſe be- 
fore mentioned ſelected Titles, but out of divers 
others, cited and quoted for authority in all the ſe- 
veral points the ſaid Authors do handle or treat of, 
which I hope will be ſufficient to convince any ju- 
dicious man, and ſufficiently perſuade him that the 


Civil Law it (elf is of moſt xl uſe in all Ad- 
miralty Courts. 


=—_ ad. 11 _—_— a 


CHAP. "YL 


| That by ſeveral of the Lows o "the Titles Chit 

out of the body of the Gill Law by Peckius, 
the determination of Maritime Cauſes, 
: — divers other of the Civil Laws conducing 


. thereunto, it doth appear. that the Ports and 
Havens, and buſineſſes done thereupon, are 
« within the e * the Fa J 


N urns a8. 


an enn of Maritime Cauſes, and the 
fame then, and ſince very lately commented on 


for the better underſtanding thereof, and the more 


perfect knowledge therein; now it will remain to 


TW that by theſe Laws, ah divers others of the 
Civil Laws mentioned in the foregoing ee 


4 


[AVING now Pay it appear that there have 


been ſeveral Titles ſelected and gathered 
or of the body of the Civil Law, for the deeifion 


8 
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of this Book, it will plainly ap ede that the Ports 


and Havens, and all things had, done, or agitated 


thereon, are within the power and cognizance of 
the Admiralty Juriſdiction. 


And the firſt of thoſe Titles, fo far forth as it 
concerneth the Admiralty 1s, Naute, 2 Caupones, 
Sc. ut recepta reſtituant. And this Title conſiſt- 


eth of ſeveral Laws, whereby Maſters of Ships, 


Mariners, &c. are compellable to reſtore ſuch 
Goods, Wares, and Merchandiſes, as they ſhall 
have received aboard their Ships. 

Nov if the Juriſdiction of the Admiralty Courts 
had been reſtrained unto the high Seas, where 
Maſters of Ships and Mariners ſeldom or never re- 
ceive in, or deliver out their Merchants goods, 
but upon fome meer accidental occaſion ; and had 
had no cognizance of Cauſes happening and falling 
out upon the Ports and Havens where uſually they 
receive them in, and deliver them out; then cer- 
tainly little reaſon had Peckius had to have made 
this Title to have been the firſt of thoſe ſelect Ti- 


tles he gathered out of the body of the Civil Law, 
for the deciſion of Marine Cauſes, which belong to 
the Admiralty Courts; and as little reaſon had Vi- 


nils had to have added fo lately his additional 
Notes thereunto for that purpoſe. 
The next Title fo collected, is b de Exercitoris 


 aftione, which concerneth Contracts, and is to be 


made uſe of in its place. 
The next is the Title © ad legem Rhodium de 


jactu, which I have already inſtanced in to this 


purpoſe in the gth, ioth, and 14th Chapter of 
this © ſecond Book, and therefore ſhall Paſs it over 


an this place. 


F. tit. 9. lib. 4. o F. lib. 14. tit. 1. e F. lib. 14. tit. 2. 


2 The 


4 boy, lib. 2. cap. 9, 30. 14. 
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The next to this is the Title e de incendio, ruina, 
dinfragis, rate nave expugnata, of and concerning 
burning, deſtruction, and ruin of things, ſhip- 


Vrecks, robbing or ſpoiling of Ships. Now as 


under the firſt of theſe Titles, Cæupones et Stabu- 


larii, Victuallers and Inholders were comprehended 


as well as Nautæ, Mariners; and yet is it by Pec- 
kius collected and commented on, only for ſo 


much as concerned Marine and Nautical Affairs, 
fit and proper for Admiralty Courts, who ſaith 


that it 1s his purpoſe and intent in his Comment 


to explain thoſe Laws only that belong thereunto, 


and faith that the other are but things which have. 
| ſome affinity with, or likeneſs unto the other, or 


are things handled by ſuch as handle things of an- 
other nature, which he expreſſeth in theſe words : 
Conteſtatum ante omnia bæc volo te, Lector, non 
expoſiturum me hoc titulo, niſi eas leges que ad rem 


nauticam pertinent; illud enim noſtri eſt inſtituti, 
cetera vel adfinia ſunt, vel ab aliis utcunque ſuis. 
locis f examinata. So under this Title, although 
burning, ruin, and deſtruction of things at land 


be comprehended as well as ſhipwreck, Sc. yet 


_ doth Peckias's Comment extend only unto. thoſe 


Laws therein, which concern Maritime affairs. 


Now theſe Laws which concern offences com- 
| mitted in caſe of ſhipwreck and robbing, and deſ- 


poiling of Ships, or other Veſſels comprehended 


under this Title, do indiſtinctly handle the ſame, 
whether they happen to be done upon the high 


Sea, or upon any Port, Creek, or Haven, (where 


moſt of theſe things moſt commonly happen) as 
by the particular Laws themſelves it doth mani- 


feſtly appear. 


* F, lib. 4. it. g. Feckius in principio ſuper dicio it. 


* * 
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| Or, Sea. Huriſlicim. 229 
This Title ſetteth forth how and in what man- 


ner ſuch perſons ſhall be puniſhed, which (when 
any Ship, or other Veſſel, not being a derelict, 


ſhall be wrecked, ſtranded, of otherwiſe diſtreſſed 
by robbery, oppoſition, quarrel, ſpoil, or s other- 
wiſe) with a deceipttul Intention, to ſteal, take, 
carry away, receive, or damnify any of the Goods, 
Wares, Merchandiſes, Tackle, Furniture, Am- 
munition, Proviſion, Sc. belonging thereunto, 
though the ſame were caſt out of the i Ship, and 

chat indiſtinctly, whether the ſaid misfortune hap- 
pened, either upon the high Seas, or upon * 

Ports, Havens, Creeks, or Coaſts of he Sea, 
where Ships and other Veſſels do ride, lie at An- 
chor, or have their ſtation ; and indeed more pro- 
per is this Law for the Ports, Havens, Creeks 
and Coaſts of the Sea, than for the high Seas, it 
rarely or never falling .out, that any perſons are 
preſent to ſteal, take, carry away, damnify, con- 


ceal, or imbezzle any of the goods belonging to 
any Ship or Veſſel which ſhall be there wrecked, 
nor the goods belonging to any Ship that ſhall 


be there robbed, or in fight with an Enemy, but 


ſuch as are either the Pirates or Enemies them 
ſelves, neither of which fall under the Judgment 


of this Law, the one falling under that Judgment 


Which is proper to Pirates, the other under that 
Which is proper to an Enemy; and this being not 


appointed for the puniſhment of ſuch as are either 
the Robbers, Pirates, or Enemies, which ſet upon 


| the Ship, but of ſuch as take the advantage whilſt 


ſuch ſtrife and conteſtation is, or when any wreck 
doth happen, and when the Maſter and Mariners 
are 1 in a a diſtractien, do take away the Goods be- 


8 F. lib. 4. tit. 9. 1. 1. I. etiam 3. 5 deinde 88 b Leg. 
en F non tantum. i L. eadem F non ſolum. 


23 loonging 


230 The Maritime Dicaologie ; 
longing unto their Ship, which muſt needs moſt 


commonly fall out, when any ſuch Ship or Veſſel 


all happen to be ſo wrecked, ö robbed, or deſ- 
poiled in a Port, Haven, Creek, or Coaſt of the 


Sea, where the Shore is near, and the Goods are 


either caſt upon the ſame, driven thereto, or with 


Boats, Engines, or other Inſtruments fetched or 


brought thereon. „ 37 3 

And by the two next Laws it more plainly ap- 
peareth, that this Title principally aimeth at ſuch 
as ſhall offend in this manner, when a Ship is in 
her Port or Haven, or upon any Creek or Coaſt 
of the Sea, and there doth ſuffer. any ſuch diſtreſs, 


* 


or any ſuch ſad accident doth befall; for that 


thoſe Laws take care as well for the puniſhing 
ſuch as ſhall take away any of the Goods from off 
the Shore, which ſhall be caſt or driven thereon, 
as the puniſhment of thoſe that ſhall take them 


out of the Ship itſelf. Item ait Prætor, Si quid 


ex naufragio, hic illud queritur utrum ſi quis eo 


tempore tulerit, quo naufragium fit, an vero etiam 


fi alis tempore, hoc eft, poſt naufragium: Nam res 
ex naufragio etiam be dicuntur, que in li ttore poſt 
naufragium jacent, et magis eſt ut eo tempore kx. 


magis fur ſit, quam boc edicto teneatur, quemadmo- 


dum is qui quod de vebiculo exciderit, tulit l. And 


many things more of the ſame nature are com- 
prehe nded under the ſeveral paragraphs of this 
Law. nn e 


* Ff. de incend. ruin. nauf. 1. prætor ait. gect. item prætor 


ait: et I. ſiquis 5. Sect. jacentem. ! Eod. I. quod naufragium 


in prin. 


And the third Law runneth in theſe words: Qui 
autem in littore rem jacentem, poſtea quam naufra- 
gium factum eſt, abſtulerit, in ea conditione eſt, ut 


15 
1 
; 
by 
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And theſe diſtreſſes happening at high Sea, ther 
is little help to be expected from any at land, in 
gathering and preſerving the Goods like to be 
Ioſt; but by this Tide encouragement is given to 
ſuch as ſhall help in this kind. Piurimum intereſt 
peritura collegerint; an quæ ſervari poſſint inva- 
1 c And the Seventh Law plainly forbiddeth ſuch 
as dwell upon or near the ſhore, to take away 
ſuch Goods ſo wrecked, though ſtranded, broken, 
or caſt upon ground, within the confines of any 
man's ground. Nam et Divns Adrianus edigto 
 precepit, ut bi qui juxta littora maris poſſiderent, 
ſeirent fiquando navi vel infixs vel fratts intra fines. 
agri cnjuſque ne naufragia diripiant, eic a. Yet to 
make the matter more clear that theſe Laws were 
collected out of the body of the Civil Law, as 
well to direct the Judgments of Maritime Judges 
upon thoſe offences and treſpaſſes committed upon 
the Ports, Havens, Creeks and Coaſts of the Seas, 
as upon the high Seas, I ſhall inftance in an Au- 
thentick, by the ſame Author collected out of the 
ſame Law, and by him likewiſe commented on, 
wherein it is expreſsly ſet forth that Ships and 
Veſſels of what kind ſoever, uſeful for marine bu- 
ſineſſes {for ſo much the word navigia doth im- 
port) in what place they ſhall come, which muſt 
needs be Ports, Havens, and Creeks of the Sea, 
as well as the high Sea, if by any contingent acci- 
dent they ſhall be broken, or otherwiſe come on 
ground, as well the Ships as the Goods of the 
Sailors and Adventurers therein ſhall be preſerved 
whole and entire unto thoſe unto whom they be- 
longed before ſuch Ships or Veſſels fell upon the 
Maid danger, the Cuſtom of all places whatſoever 


* Eod. I. Pedius. Sect. Dirus Antoninus. | 2 Eod. I. Ne quid. 7. 
. * © Contrary 
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contrary to this Sanction being altogether to be ſet 


aſide, unleſs they be the Ships of Pirates or Ene- 


mies. Theſe are the words of the Authentick. 
Navigia quocunque locorum provenerint, ſiquo ca . 


contingente rupta fueriut, vel alias ad terram per 
venerint, tam ipſa navigia quam navigantium bona 
Ibis integra reſerventur ad quos ſpeftabant ante- 


quam navigia hujuſmodi periculum incurriſſent, ſub- 


lata penitus omnium locorum conſuetudine, quae buic 
agver ſatur ſanctioni, niſi talia ſint.Navigia que P 
raticam exercent pravitatem, 1 rye nobis froe A 


ano nomini inimica o. 


Before I paſs any further, I rin needs here ob- 
ſerve the ſame 418 that Peckius hath obſerved 
upon theſe words of this Law, Sublata penitus om. 
nium locorum conſuetudine, c. viz. Illud ſane ſine 
ulld dubitatione dici poteſt, quod cerium fit cenſuetu- 

dinem contra jus nature nullam habere poteſtatem? . 
That it may without any doubt be ſaid, that it is 
certain that a cuſtom againſt the Law of nature 


hath no power or efficacy. And further he faith, 
in caſu conſtituticnis noſtræ omnium conſenſus operari 


quicquam non poteſt cum divinis naturæque way: | 


41s conſuetudo ejuſmodi repugnare videatur 4. 


In this caſe the conſent of all men can work no- 
thing, becauſe ſuch a cuſtom may be diſcerned to 
be repugnant both to the divine and natural Pre- 
cepts; and herewith doth Vinius learnedly concur, 

and much blameth ſuch as have ſuffered any ſuch 
. 

And with this . 1 the very firſt Law 
of another Title, to the ſame purpoſe with this 
collected by the fame Author in theſe words: Si 


ran. n navis aps fuerit ad littus, vet 


0 Autchr. dag, 4 re, P  Peckius ſuper cod. loco 


3 Peck. ibid. 


7 quands 
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uando aliguam terram attigerit, ad dominos perti- 

neat, fiſcus meus ſeſe non interponat; quod enim jus 
hubet nſcus mens in aliend calamitate ut de re tam 
lIaBuoſa compendium ſeftetur * ? Whenſoever a ſhip 

by wreck ſhall be driven upon the ſhore, or when- 

ſoever ſhe ſhall be run upon any ground, f. e. ei- 

> ther in Port, Haven, or elſewhere, ſhe ſhall be- 
long unto her Ones; my Exchequer or receipt 
all not intermeddle therewith; for what right 
> hath my Exchequer, that it ſhould require or ſeek 

for any ſmall matter or trifle in ſo mournful or lad 
matter or condition? 

- I muſt confeſs: that by this lait obſervation, L 
Have made ſome digreſſion from my intended pur- 
poſe; yet have I not gone much out of my way, 
nor far about to diſcover what a Rock we of this 
Nation (who pretend not only many Cuſtoms, but 
in force ſeveral Patents and Grants, howſoever ob- 
tained, clean contrary to this Law) are like to fall 
upon, and what a wreck we are like to make of 
our Maritime Law, whereby we uphold all our- 
Trade, Traffick, and Commerce with other Na- 
tions, by falling upon this Error, fo ſtrongly 
maintained by Sir Edward Coke, that the Ports 
and Havens are not within the Juriſdiction of the 
Admiralty Court, whereas this Law 1s univerſally 
practiſed in all parts of the World. _ 

For although by this Law, and the Inquiſition 
tanken at Quinborougb, in the end of Edward the 
= Fhird's reign, and by the Inquiſition tranſlated - 
into Latin, out of an antient French Copy by 
2? Roughton, upon any wreck, ſtranding, or running 
on ground of any Ship or Veſſc] whatſoever, or 
Where ſoever, the owners are to have their Ship or 
Voeſſel, or ſuch part thereof, ſuch tackle and furni- 
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ture thereof, and all ſuch Goods as are ſaved and 
can be found out, entirely reſtored unto them: 
Inſtead hereof many Lords of Manors, who per- 
haps had ſome right of claim to all, or ſome part 


of pirates or enemies Goods ſo wrecked, as the beſt 


Anchor and Cable, Sc. where the reſt of the Goods 
belonged or were confiſcable either to the Lord 


high Admiral, or ſupreme Authority (as in ſome 
caſes they are to the one, in ſome to the other) 


will (as I do already find) even out of the Ships 
and Goods both of thoſe of our own Nation, and 
of our friends, and thoſe that hold good corref- 
pondency, and are in amity with us, under a pre- 
rended cuſtom contrary to all Law, claim and 
have the ſame in the like manner, and other cuſ- 
toms likewiſe, which are as e to the Law 
of Nature as this. 

And not only fo, but many even of our o.] 
Nation, and others of other Nations, who neither 


are Pirates nor enemies to this Nation, but in 
amity and friendſhip therewith, may have their 


Ships ſtranded or wrecked and caſt away, and have 
their Goods even ſnatched from them by force and 


violence, and carried away, and detained by ſuch 
as can have neither pretence nor colour for ſuch 


unjuſt and inhumane dealing, contrary to the Law 
of Nature and Nations, and that Law which is 
elſewhere univerſally practiſed, if the current 


ſtream of Juſtice of the Admizalty Court, in theſe 


Parts, Havens, Creeks, and Coaſts of the Seas 
ſhall be interrupted and ſtopped under this pre- 
tence, of having no Power or Juriſdiction over 
them. 

Which preſſures in | fach. extremities, if they 


ſhall fall upon thoſe of our own Nation, we ſhall 


ſeem even to devour and eat up one another; if 


they ſhall tall upon F oreigners, that are in 1 


and 


84. 
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and amity with us, this breach of a Law ſo 
ral may be a cauſe of the breach of ſuch 1 
and amity, or at leaſt of the begetting of Letters 
of Reprizal, on their part againſt our Merchants 


and owners of Ships, which is Prima ſpecies belli; 


by which way of their reparation, the Subjects of 
this Nation are like to pay at leaſt three fold for 
the damage done, by ſuch wicked and miſchievous 
people, and not by themſelves, _ 

But here an Objection * will ariſe, viz. that by 
the expreſs words of a Statute of the Land, made 
in the 15th year of the reign of Richard the ſe- 
cond, the Admiral is to have no Cognizance, 
Power, nor Juriſdiction of wreck of the Sea. 

To which I anſwer, that by wreck of the Sea, 
in this Statute mentioned, is, as I conceive, and 


under correction, only meant and intended ſucli 


things as are caſt out of the bowels of the Sea, and 


by the waves thereof driven on ſhore, and upon 


the reflux thereof, left upon the Land, wherein no 


man hath any property, or to which no man can 
make any claim. This is properly called a wreck of 


the Sea, which belongeth properly to the King, 
and by his grant unto the Lord High Admiral: 


But in cafe any Ship, or other Veſtel, ſhall be 
wrecked at Sea, or in any Port, Haven, or Creek, 


or upon or near any Coaſt, neither the Ship nor 
Veſſel, nor any of the Goods thereunto belonging, 
howſoever found therein, or found floating upon 
the water, or driven on ſhore, or dry land, are 
wreck of Sea, though the Ship be uſually ſaid to 
be a Ship wrecked, and the Goods faid to be 
wreck, but indeed are bona ſparſa ex naufragio; 
Goods ſcattered and thrown over: board, through 
fhipwreck, or fear or danger of ſhipwreck, where- 


s Object, ex ſtat. 15 Rich. 2. cap. 3. 
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m the owners of them have a Juſt property, and 
may make their claim thereunto at any time with- 
in a year and a day, and ought to recover and have 
the ſame again, by the Laws of the Sea; and 
therefore hath that Law exactly ſet forth, how, 
and in what manner ſuch as ſhall either by vio- 
lence, | or by ſtealth, or how ſoever take, and carry 


away, or conceal any ſuch Goods, from the lawful 


owner, and proprietor thereof, ought to be pu- 
niſhed, and make ſatisfaction for ſuch their offence 
committed againſt the Law *., 


And as that Law doth diſtinguiſh thoſe things, 


which be ex naufragio, from wreck of the Sea, as 
plainly it doth; fo doth it diſtinguiſh the offence 


of taking away ſuch Goods, at the very time of 
the ſhipwreck, from the offence in ſome time after 


the ſame, as is plain by che Laus before quoted 
in F 


But ſince the making of this Statute, in regard 


of the differences which did ariſe, and which. did 
grow about ſuch Goods Wiither the ſame were 
wreck of Sea, which belonged unto the King, or 


derelicts, Ships or Goods forſaken, and given over 


| for loſt; or Hot ſon, that which after a wreck, was 
found e upon the water, and by no man 


claimed; or Fetſon, that which was thrown over 


board to diſbarden and lighten the Ship, for pre- 
ſervation thereof, and of mens lives, and the reſt 
of the Goods; or Lagon, that which was found 
in the bottom of the Sea, or any great river be- 
neath the firſt bridges, within the Jow-water mark, 


all which belonged to the Kings of England, who 


have uſually, granted the fame which belonged 
_ Unto themſelves, unto the laid Lords Admirals. 


t Supra cap. hoc bales libri. u F. de tage ruin. naufr. I. 
Prætor ait Sect. I. Prætor ait, et l. Siquis 5. Jacentem et 1. quo 
naufr. prin, 
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amongſt 


oe" Dat 
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amongſt the other things before mentioned (as 


doubtleſs they may do, che ſame being confirmed 


unto themſelves by the Statute, and unto their 


own uſe) and the ſaid Admirals have conſtantly 


had the ſame, and the benefit thereof. 


Another Title there is amongſt the ſaid collect 
cd Titles de Naviculariis ſeu naucleris, by the 
Laws whereof it doth likewiſe appear that the 
Admiral hath Juriſdiction upon the Ports and 


Havens. The firſt of them ſaith thus: W Nullam 


vim oportet naucleros ſuſtinere delegatas ſpecies an- 


nonarias transferentes, nec concuſſiones, nec aliquod 
genus incommodi; ſed venientes ac remeantes omni 


ſecurilate potiri, decem librarum auri mulcta propo- 


nenda bis qui eos inguietare tentaverint : No force 
or violence, or any manner of diſturbance or hin- 


drance ſhall be offered unto the Maſters of Ships, 
or Mariners, which are appointed by their Prince, 
to tranſport any Goods or Commodities for the 
publick uſe or benefit, under the pain of ten. 
pounds, to be impoſed upon ſuch as ſhall adven- 
ture to moleſt or diſquiet them. Now I hope no 
man will ſay that this extendeth not to ſuch force, 
violence, or moleſtation, as ſhall be offered unto _ 


them upon any Port or Haven, either before their 
ſetting fail to ſca, or in any Port or Haven of 


their diſcharge, or in any Port or Haven they 


ſhall by ſtorm or ſtreſs of weather be driven into. 


And this Privilege, ſaith Peckius, is no ſmall be- 
nefit unto them; for they can neither be arreſted, 


nor detained, nor compelled to pay any Cuſtom 
or Tribute: uod privilegium, que prærogativa, 


ulilitas mehercule modica non eſt; etenim nec areſtari 


(ut dicunt) nec detineri, nec ad veftigalium ſolutio- 


nem compelli poſſunt, which certainly ſheweth that 
C. li. tit. 1. de naviculariis ſeu nauclers publicas ſpecies... 


tranſporrantibus J nallam vim. 
| this 
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233 The Maritime Dicæulgie; 
this Law extendeth to the Ports and Havens 


upon 
which all Arrefts of Ships, or other Veſſels, or 


Mariners are for the moſt part made, . and all com- 


pulfion to the payment of Tribute or Cuſtom ufed 
or exerciſed. 


If this be not enough, take the laſt Law of the 
fame Title, and Peckius thereupon, in theſe words : 
Judices qui onaſta navigia, cum proſperior flatus in- 


vitat, ſub pretextu hiemis immorari permiſerint, 


und cum . et corporatis ejuſdem loci fortu- 
narum propriarum feriantur diſpendits, naucleri 


præterea * pænam deportationis accipiant, fi aliquid 


Fraudis cos admiſiſſe fuerit revelatum : Such Judges 
as ſhall permit or ſuffer ſuch Ships or Veſſels fo la- 


den with Commodities for the publick uſe and 


| fervice of the Commonwealth, having a good 
wind, to ſtay or demore in any Port or Haven 
under the pretence of Winter, ſhall together with 
the Burgers, or chief of that place, bear or pay 
the loſs or damage thereby ſuſtained : And the 
Maſters of thoſe Ships which ſhall be found guilty 
of ſuch offence, or fraudulent in that way, are to 
be puniſhed with baniſnment. Now no man will 
doubt but that this ſtay or demorage, which is 

thus ſtrictly to be looked after by the Admiralty 
Judge under ſuch a Pain or Penalty, and fo ſevere- 
ly to be by him puniſhed, is ſuch ſtay or demo- 


rage as is made in the Port or Haven, and not upon 


the high Seas. And Peckius faith in expreſs words, 
if they ſhall ſtay or demore in the Port or Stations 
for Ships at ſuch time, it is the office of the Judges 
by all ways or means to drive them out, or compel 
them to go on upon that Voyage they are deſigned. 
 Quinimo , tempore ad navigandum idoneo, ſupenſi 
navigatione, in portu ſiationibifoe bærerent, ] Ju- 


dicis erit officium omnibus modis eos abigere. 
E Eqd. I. fin. Judices qui. / Pe ckius ſuper ead. leg. 
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1 Or, Sca- Furiſdiction. 239 
= And by the fame Law all Ships and Veſſels of 
1 what nature, condition, or quality ſoever they be, 

and whoſoever they be, may be by the power and 

authority of the Admiralty ſeized on in any Port 
or Haven where they ride, and be * taken and em- 
ployed upon any ſervice of the King, and are not 
— to be excuſed. _ 
1 One Title more of the Civil Law I ſhall inſtance 
in, which treateth of things done upon the Ports 
and Havens, and then return to ſome other Argu- 
ments out of our own Precedents at home; and 
that is the Title of the Digeſts, Neguid in flu- 
mine publico, Sc. where the Prætor doth interdict, 
| Nequid in flumine publico, ripgve ejus facias, ne- 
quid in Numine publico, ripdve ejus emittas, quo ta- 
tio, ittrve navigio deterius ſit, fat. 
The Prætor forbiddeth any thing to be done, 
or to be caſt forth into a publick River, or upon 
the banks thereof, which may either hinder the 
lying or riding of Ships there: And this Edict ex- 
tendeth dire&ly to Rivers navigable, and none 
other, which are the Ports and Havens, and thoſe 
other parts of the ſame River through which Ships 
and other Veſſels do fail to the place of their fta- 
tion or anchorage. Hoc b interdictum ad ea tan- 
tum flumina publica pertinet, que ſunt navigabilia, 
ad cetera non pertinet, Nor doth the Prætor here 
forbid any publick lawful uſe of theſe publick 

Streams, Ports, or Havens ; but taketh a ſpecial 

care, that nothing therein ſhall be done which may 
be deteriorate or hinder the ſafe and quiet paflage, 
| anchorage, and lying of Ships there. Non au- 
tem omi quod in ; flumine Publica, ripdve fit, © coer- 
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cet Prætor; ſed fi quid fiat quo deterior ſtatio et na- 
wigatio fat; and the ſame Law ſetteth forth what 
is accounted to be a deteriorating or making worſe 
of the ſaid Ration, anchorage, riding, or failing 
of Ships: Deterior ſtatio, item iter navigio fiert 
videtur, ft uſus ejus corrumpatur, vel diff ail or fiat, 
aut minor vel rarior; aut fi in totum auferatur z 
proinde five derivetur aqud, ut exiguior fatta, minus 
fit navigabilis, vel fi dilatetur aut diffuſa brevem 
equam faciat, vel contra fic coanguſtetur ut rapi- 
dius fumen faciat ; vel fi quid aliud fiat, quod na- 


vigationem incommodet, aifficitiorem facial; vel 
Pros ſus impediat, interdicto locus erit. The Station 


or Anchorage, and alſo the paſſage for Ships doth 
ſeem to be "deteriorated, and made worſe, if the 
uſe thereof be corrupted, or made more difficult, 
kſs, or more ſhallow, and more ſeldom to be uſed, 


or ſhall be wholly taken away. Further, or if the 


water ſhall be from thence drawn, and ſo be made 


lets, and fo leſs navigable ; or if the banks ſhall. 
be taken away, and the River thereby made 


wider, and cauſed to ſpread it ſelf more in breadth, 


whereby the water cometh to be made more ſhal- 


low: Or on the contrary, if it ſhall be encroached 
on, and fo ſtreightned, that the River paſſeth with 


more ſtrength or violence; or if any thing elſe be. 


done which may diſaccommodate Navigation, or 
make the ſame more difficult, or altogether hinder” 
it, this Edict ſhall take place againſt the ſame. 


From which Law many Articles of the Inquiſt- | 
tion taken at Quinborough, and of the ancient 
French Articles, tranſlated into Latin by Raugbton, 


ſet forth to be inquirable in the Admiralty, are 


plainly derived; which Articles, and likewiſe many 
Statutes which forbid the lame offences, were en- 2 
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is the fountain from whence they flow as their 
original. 

Now leſt ſome ſhould ſtill ſtrive againſt the 
N and offer to contend, that this Edict of 


| Nequid in flumine fiat, Sc. that nothing ſhall be 


done in any an; er River, or the Banks there- 
of, which may hinder Navigation, or the ſtation 
or anchorage of Ships, is meant only of the River 
which leadeth to the Port or Haven of diſcharge, 


wherein Ships do oftentimes lie at Anchor before 


they can come further up to be diſcharged in the 
Port. I ſhall further clear this point by the In- 
terdict mentioned by Labeo in the 17th Section of 
the ſame LAY, where the very word Port is uſed ; 

Nequid in d mare, inve littore, quo portus, ſtatio, 


iterve navigio deterius fiat. 


After all this, perhaps ſome may launch further 


out into the deep, and ſay that although theſe 


Laws collected out of the Civil Law, are made uſe 


of in Maritime affairs beyond the Seas, and do ar- 


gue their Admiralties to have Juriſdiction upon 


their Ports and Havens, yet are they of no uſe 
here, for the Admiralty of England is by the 


Common Law of England more reſtrained, and 


extendeth not unto the Ports, nor hath ſo large a 
power as foreign Admiralties have. 


Since ſo many Nations as are named in the 


Libel ſubſequent unto the laſt Chapter of the firſt 


Book of this Maritime Diczologie, have by the 
ſame ſo fully acknowledged the Regimen, Go- 


vernment, and Juriſditon over the narrow Seas 
to belong to the Admiralty of England, and no 
other Admiralty, as is plainly in the fame ſet 


© Eod. I. ead. 5 17. 
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ated to make the ſame more notorious to the x 
ple, and are only in purſuance of this Law, which 


* forth 


| 
« 
* 
1 


; 
„ 
U 
1 
71 
: 
: 
. 
- 
" 01 
f 
N 
* 
N 
J. 
* 
* 
: 
'Þ 
N 
1 
1 
: , 
Wo 
f ' 
T1 
| 1 
1 
A 
: = 
N 1 
FR 
7 0 
145 
* 7 
BIR 
4 
BY 
LAT 
3 N 
5 » 
) 
=. 55 
1 
Y 
$7 
2 
AFY 
1 
=. 
o 
b 4 
K 
1 
Hi 
b iT 
© 
EN 
SL 
Wo 2 
1 
499 
[2 1 
5 
15 
2 4 
2 
LW 
þ kt 
2 
Fs 
1 1. 
ty 
: I 
7 
14 
7 
* W. 
U * 
1 
1 
1 
1 
X 
4 
i 
4 
5 
* 
1 
9 
* 
g 
n 
2 
4 
* 
: 
: < 
* 
1 


2 * 2 
1 — 


— 2 2 = | — — 


r ͤ—— 


r 


242 The Maritime Dicaologie, _ 
forth. Let none of this Nation for ſhame ſay 
that the power and authority of this Court, which 
extendeth as far, and further than the power of 
any other Admiralty Courts doth, ſhall be nothing 
at or near home. Nor let it for ſhame be ſaid that 
our Admiralty, to which they have not only af- 
cribed, but preſcribed from ſo antient antiquity, 
fach ſuperiority, ſhall not afford unto Foreigners 


the ſame Juſtice other eg: Admiralties afford 


unto this Nation. 
But for further GatisfaQion to ſuch as will be 


further curious, I ſhall proceed to make further 


proof of this point by Precedents out of our Own 
Courts at home. 


CHAP. XVII 


That by the Records of the Admi rally; it aþ- 
| feareth that the Admiral had, and. hath 
Power and Furiſdiftion pon the Ports and 


Havens. 


HE Statute of the 28th of Hen. 8. oh vs. 
2 GireCteth that the trial of Traitors, Pirates, 
Thieves, Robbers, Murderers and Confederates 
upon the Sea, or in any Haven, River, Creek, or 
other place, where the Admiral or Admirals have 
or pretend to have Power, Authority, or Jurif- 


diction, may by virtue of a Commiſſion under the 


Great Seal, directed unto the faid Admiral or Ad- 
mirals, is or their Lieutenant or Lieutenants, and 


three or four ſubſtantial perſons, be made and 


"28 H. 8. 15. 
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Or, Sea- Furiſdiction. 243 
done according to the Common courſe of the 
Laws of the Land; but taketh not away the Ad- 
miral's power of trial of the ſame offences, by the 
courſe of the Civil Law, as had been formerly 
uſed'; but leaveth him to proceed in cauſes of that 
nature either way, as the proof the fact may be 
moſt fitly had, or made. And this Statute is fo 


far from limiting or taking away any of that 


Power or Juriſdiction he bad before upon the 
Ports, Havens, and Creeks of the Sea, and other 
places, that in expreſs words it confirmeth the 
fame, and further extendeth his power, unto a 
twofold manner of trial of ſuch offences committed 
within the fame limits, that to his Juriſdiction 


formerly belonged, to make uſe of each, as he 


ſhould fee cdauſmm. „ 
And the Cognizance and trial of all offences of 


this nature, whether committed upon the high 


Seas, or upon the Ports, Havens, or Creeks of 
the Sea, and whether proceeded againſt by the 


courſe of the Civil Law, or the courſe of the Com- 


mon Law, hath belonged unto the Admiral or Ad- 
mirals, and his or their Lieutenant or Lieutenants. 
Judge or Judges of the high Court of the Admi- 


ralty, or Judges of Vice-Admiralties, and hath 


been by them conſtantly and continually practiſed 
1 might here lead you into a labyrinth, and fo 
involve both my ſelf and you, in ſuch a vaſt thicket 


of heaps of antient Records which remain in the 
Regiſtries of our Admiralty, which plainly ſet 
forth this conſtant and continued Power and Ju- 


riſdiction of the Admiral upon the Ports and Ha- 


vens, that we ſhould in no ſhort time, nor with 


little tabsbur get out gans. 
If T ſhould here go on, where ] left in the firſt 


Book of this Treatiſe, and endeayour to give you a 
3 2 pier, 
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view, but of the Patents only, which ſeveral Ad- 
mirals of England have ſince Edward the third's 
time had (they having from time to time had more 
plain and clear expreſſions of the Admiral's Right, 
Power, Authority, and Juriſdiction, they having 
by that means grown very large) I ſhould too much 
ſwell this ſmall Treatiſe in proving that which will 
be by far ſhorter Records more briefly, and yet 
plainly enough made to appear. 

Therefore to ſpare mine own labour in writing 
and tranſcribing theſe Patents, and your's in read- 
ing them, I ſhall pitch upon ſome few other of 
the ſhorteſt Records only of one year amongſt 
above a hundred, fince the making of the ſaid Sta- 
tute, and that ſhall be. the eight, and twentieth 

ear of Queen Elizabeth's Reign, at which time 
all the Judicatories of this Nation were in as good 
perfection, and abſolute luſtre and ſplendor for due 
obſervation of their juſt rights and privileges, a8 
at any other time whatſoever. 
In the 28th year of Queen Elizabeth againſt the 
Seſſions to be held for the Admiralty, by vertue 
of a Commiſſion grounded upon the ſaid Statute 
of Henry the eighth, ſeveral. precepts or mandates 
iſſued out of the Admiralty Court, unto ſeveral 
perſons for the ſummoning and returning of Juries 


for the enquiry and trial of all ſuch offences as are 


mentioned in the ſaid Statute, whether committed 
upon the Sea, or upon the River of Thames below 
London bridge towards the Sea, or upon the Sea- 
| ſhore whereſoever, within the Maritime Juriſdic- 


tion, and Limits of the Admiralty of England, cr , 


elſewhere, in or upon publick Rivers, Ports, Creeks, 
or places overflowed by the Sea. I ſhall here ſe 


down a Copy of one of them only which beareth 2 


ate. in the Month of Kaen in the ſame ycar. 
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b Carolus, Dominus Howard Baro de Effingham 
preclari ordinis garterii miles, magnus Admirallus 


 Anglie, Hiberniæ, Wallie ac dominiorum et inſula- 


rum earundem, Ville Caliſiæ et merchiarum ejuſdem, 
nec non Gaſconiæ ©, Aquitanie, claſſium et marium 


dictorum regnorum Angliæ præfectus generalis ac 


ſocii ſui Juſticiarii ſereniſime Dom. noſtræ reginæ 


ſuæ Admirallitatis Angliæ ad omnia et ſingula prodi- 


tiones, felonias, roberias, furta, murdera, homi- 


cidia, confæderationes, delifta piratica, ſpoliationes, 
deprædationes, etc. et delifia quecunque tam in, aut 


ſuper mare, vel publico flumine Thamiſis citra pon- 
tem Civitatis Londini verſus mare, quam ſuper lit- 
tus maris ubicunque locorum infra juriſdictionem ma- 
ritimam et limites juriſdictionis Admirallitatis An- 
gliæ prædictæ, vel alibi in aut ſuper fluminibus pub- 


licis, portibus, crecis, et locis ſuper inundatis qui- 
buſcunque contra pacem ejuſdem Dominæ noſtræ Re- 


gine, atque Statuta, leges et ordinationes difti Regni 


ſui Angliæ, ac communes leges, Statuta ac ordina- 
 tiones maritimas curiæ ſue Admirallitatis Angliz, 


ejuſdem qualitercunque habita, facta, attemptata 


five commiſſa et perpetrata et vicecomiti Surr, etc, 


Tibi precipimus, etc. quod venire facias, etc. 
And the like Warrants or Precepts were at the 
ſame time directed unto the Bailiffs of the Liberty 


of the City of London, in the Borough of South- 


ark, and likewiſe unto the Bailiff of Southwark. 

e Another Warrant was likewiſe directed unto 
Jaſper Swift, the then Marſhal of the Admiralty, 
that he ſhould have Richard Fones, Oſmund Sparke, 
John Barnard, Humphrey Hood, and Thomas Seal, 


committed for Piracies and Felonies by them done 


d Rot. Admir. an. 28 Eliz. m. 10. © Rot, Ad. an. eod. m. 


17, 18, et 19. alia ſunt præcepta ſub eod. tenore. d Rot. Ad- 
mir. an. 28 Eliz, m. 32. © Rot. Admir. an, eod, 
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246 The Maritime Dicaologie , 


upon the Sea, and upon the River of Thames be- 


| low Bridge, towards the Sea, before the ſaid Court 


in theſe words. 
 * Carolus Dominus Howard, etc. ut in ſuperdicto 
precepto Jaſpero Swift curiæ Admirallitatis An- 
gliæ mariſcallo, tibi præcipimus quod Richardum 
e Oſmund Sparke, Johannem Barnard, Hum- 
fridum Hood, et Thomam Seale in Cuſtodia Militis 
Macreſc. et modo detent. et exiſtent. nuper de pyra- 
_ tiis et feloniis per ipſos ſuper mare et rivum Thami- 
ſeos infra pontem, etc. coram, etc. habeas, etc. 
And there being then divers other Pirates, and 
other offenders in the Marſhalſea, another War- 
rant was directed unto the Knight, Marſhal 
Keeper of that Priſon, to have all and ſingular the 
Pirates and other offenders before the ſaid Court, 


which Warrant likewiſe ran in the manner of the 


former; viz. Carolus Howard, etc. tibi præcipi- 
mus quod tertio die Octob. etc. coram, etc. omnes 
et fingulos pyratas, etc. habeas, etc s. 

And upon return of the ſaid Warrants, ſeveral 
Indictments were preferred againſt ſeveral perſons, 
for feveral piracies and other offences commited 


upon the River of Thames, below the bridge, be- 
ſides ſuch Indictments as were preferred againſt Pi- 
rates and Robbers upon other navigable Rivers, 


and at high Sea. BH 3 
Oneagainſt Conray Bowes for that upon the 20th 
of February, he, with a certain Wherry, upon the 


River of Thames, within the Juriſdiction of the 


Admiralty, did enter upon and into a certain 
Lighter, lying over againſt Deptford, etc. upon 
the ſame, etc. did, etc. Sn 


t Rot. Admir, an. 28 El. m. 29. 6 Rot. Admir, an. 28 El. 
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Or, Sea- Furiſdiftion. 247 
h Inquiratur pro Dom. Regind fi; Conraye Bowes 
nuper Grenwici in Comitatu Kantiæ Watermanus, 
viceſimo die menſ. Februarii anno regni Dom. noſtræ 
Elizabeth. Dei gratia Angliæ, Franciæ, et Hi- 


berniæ, nunc Reginæ, fidei defenſoris, etc. vicęſimo 
oftavo, in cymbi quadam vectoria vocata a Wherry 


| ſuper publicum flumen Thamiſeos infra Juriſdictio- 


nem maritimam præfatæ Dom, noſtre Reginæ ſue 
Admirallitatis Angliæ, intentione malevola exiſtent. 


ac Deum pre oculis ſuis non habens, ſed inſtigatione 
diabolica ſeductus, circa mediam nottem, cymbam 


quandam vectoriam diftam a Lyghter, tunc [and 
publico flumine rivi Thamiſeos ex oppoſito Dep- 


forde Creeke infra Furiſdictonem prædictam ad an- 


choras reſiden. vi et armis, viz, baculis, pugionibus, 
et gladiis piratice et felonice preparatis invaſerit, 
aſcenderit, fregerit, et intraverit, ac quantitatem ſive 
numerum centum quinquaginta Faſciculorum, dict. 


Faggots, valoris et precii decem denar. de bonis et 


catallis Thomæ Jackſon unc et ibidem prædictis 


die et anno et loco, in prædicta cymba vectoria dita 
a Lyghter ſub cuſtodia dict. Thomæ Jackſon infra 


Furiſdiftionem Predit Hamrepertum et exiſtentem, extra 
eandem cymbam et a cuſtodia et poſſeſſione ejuſdem 
Thome Jackſon pyratice et felonice ceperit, furatus 
eſt, ſpoliavit, et aſportavit contra pacem ſupraditte 
Dom. noſtræ Reginæ nunc, coronam et dignitatem 
ſuas, ac contra formam dive, ſorum ſtatutorum bu- 
jus regni Angliæ in contrariam editorum et Pprævi- 
ſorum. Billa vera. 


And one John Barret, etc. was at the ſame 


time likewiſe indicted for that upon the firſt of 
March, in the ſame year, out of a certain Hoy, 


called the Peter of Feverſham, upon the publick 
River of 7. hames, over againſt Cane, within 


1 Rot. Admir. an. 28 El. m. 14. 
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248 The Mariti me Dicaologie ; 
the Juriſdiction of the Admiralty, riding at 
Anchor, did piratically and feloniouſly take and 
carry away one piece of Linen-cloth called Locke- 
ram, containining, etc. together with divers other 


particulars ſet forth in the faid Indictment, which 


runneth after the ſame manner with the former : 
Inquiratur pro Domina Regina etc. fi Johannes 
Barret, etc. Billa vera. 5 
i And another againſt John Clements, Inquira- 
tur ſ Johannes Clements, etc. Billa vera. 
Another there was againſt VMinterbey, Bridges, 
Black, Mbons, Saltaſh, and others, that they with 
two Boats upon the River of Thames within the 
Juriſdiction of the Admiralty, did, by force of 
arms, ſet upon a Ship called the Richard of Dart- 


mouth near Wookwich, etc. and boarded her, and 


entered into her; and one John Terry, the Maſter 
and Owner of her, did beat and evil intreat, eic. 
and that one Ralph Williams did with a Sword, of 
the price of five ſhillings, then and there feloni- 
ouſly and violently ſtrike him the ſaid Fohn Terry 
upon the arm, and upon the thigh, and gave him 
mortal wounds, whereof the laid Terry, at the 


ſame time, then and there died; and that the ſaid 


Winterhey, Bridges, Black, Albons, Saltajh, etc. were 
then and there preſent, aiding and aſſiſting, en- 
couraging and abetting in, and unto the ſaid act, 
etc, The words of the Indictment in brief are 
theſe. e | ELL 

x Inquiratur, etc. fi Willielmus Winterhey, n4- 
per, etc. Rogerus Bridges nuper de, etc. Thomas 


Black, uper de, etc. Rogerus Albonus, Willel- 


mus Saltaſh, et alii, in duabus cymbis, ſuper publi- 


cum flumen Thamiſeos infra, etc. navem quandam 
vocatam, The Richard, portus Dortmouth juxta 


Woolwich, etc. vi et armis, etc. aſcenderunt, etc. 


i Eod. an. m. 15. m. 13. * Rot, Admir, an. 28 El. m. 24. 
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a Or, Sea- Juriſdict ion. 249 
= ar in Johannem Terry proprietarium et magiſtrum 
difte navis, etc. inſult, etc. ac Radulphus Wil- 
| liams ipſum Johannem Terry cum quodam gladio 
= precii 55. ſuper brachio et in femore felonice et vio- 
= enter tunc et ibidem percuſſit, ac lethalia vulnera ei 

intulit, et prædicti Willielmus Winterhey, Tho- 

mas Bridges, Thomas Black, Roger Albons, 

Willelmus Saltaſh, etc, tunc, et ibidem fuerunt 

præſentes cum præfato Radulpho Williams, etc. 

ipſum, etc. de quibus lethalibus vulneribus pre- 
fatus Johannes Terry zunc et ibidem inſtanter obiit, 
et fic, etc. Billa vera, © 

Another againſt Richard Jones, Valentine Luy- 

ſon, and others, for entering into a Ship, over 

agaiplt Blackwall, beating the Maſter, and tak- 
ing away Cheeſe, Butter, etc. which was found 
| Billa vera. 
nm Another againſt Bernard Hood, Goodevin, Huf- 
fey, and others for the like, in a Ship upon the 

River of Thames, over againſt Eritb, which was 

likewiſe found Billa vera. 

And theſe are Indictments preferred and found 
againſt Pirates and Piracies, or Sea Robberies, 
committed upon ſeveral parts of the River of 
Thames only; and that but within but a part of 
the 28th year of Queen Elizabeth. 

If I ſhould ſtep into the year either before, or 
after, and either proceed forwards, or return back- 
wards, I might fill a Volume with Warrants or 
Precepts of the fame kind, with the before re- 
cited, and with Indictments for offences of this 
nature, committed . upon this very River of 
Thames ; yet are there (beſides the Indictments for 
Piracies, etc. at Sea) ſeveral other Indictments for 
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Piracies, and other offences of this nature, com- 
— mitted upon other great Rivers, beneath the firſt 
4 4 Rot. Admir. an. 28 El. m. 21. m Rot. Admir, an. 21. El. 


Bridges 
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250 The Maritime Dieæolggie; 
Bridges, neareſt the Sea, as well as upon this; 
and to ſhew the extent of the high Court of the 


Admiralty unto all Ports, and great Rivers where- 


foever, as well as unto the Sea, I ſhall inſtance 
in two or three of them; the firſt of which ſhall 
be one that was preferred, and found in the ſame 
28th year of Queen Elizabeth, and at the ſame 
time with thoſe before mentioned, 

And that was againſt William Vinterbey, Hum- 
phrey Smith, and others, for piratically ſetting up- 


on a certain French Veſſel called the Suſan of Me- 
ftrey, laden in the River of Bourdeaux with French 
Wines, and lying at Anchor upon the Fial ri- 


ver, called Hampton water, within the Juriſdiction 
of the Admiralty, and then and there, by force 
of arms, etc. making an aſſault, etc. upon Darel 
Bretton, Governor of the ſaid Ship, and taking away 
and ſtealing from the ſaid Ship to the value of 
100 J. and 70 Tun of French Wine, of the value 


of 3007. of Engliſh money, of the Goods and 


Chattels of Maturine Gantier, eic. The Indict- 
ment runneth thus. MLT 
a Inquiratur, etc. fi Willielmus Winterhey nuper 
dle, etc, et Umphridus Smith de, etc. in cymbd 

 quidam vectorid tunc ſuper publicum flumen vocat. 


Hampton water, infra, etc. vi et armis, etc. na- 


vem quandam Gallicam vocat. the Suſan de Meſhey 
in rivo Burdugalenſi vinis Gallicis onuſtam, etc. ad 
anchoras exiſt. vi et armis, etc. ac in Daniel Bret- 
ton correfor, in Dom. navis, etc. inſultum, etc. ac 
eand. navem, etc. ad valentiam 100 l. ac 70 Dolia 
vini Gallici valoris 300 1, monetæ Angliz, de Bo- 
nis et Catallis Maturini Gantier, etc. ceperint, fu- 
rati fint, etc. Billa vera. | 1 
And Thomas James was indicted, for that upon 
Severn, beneath the firſt Bridge of the ſame, he 


» Rot. Admir. an, 28 El. m. 23. 


did 
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Or, Sea-Turiſdiftion. - "2 


did aſſault one Jobn Gethin, and others, and with 


a Gun charged with bullets, ſhot and hit the ſaid 
Jobn Gethin, that he then and there inſtantly 


died. The Indictment runneth thus: Inguiratur 


½ Thomas James de, etc. ſuper quandam partem 
maris vocatam Seavern, infra primum pontem ejuſ- 
dem, etc. vi et armis in quoſdam Johannem Gethin 
et alios inſultum fecit, et præfalum Johannem Ge- 
thin cum quibuſdam pilis tormentariis plumbeis, in 
bombardo, five tormento pretii decem ſolidorum in- 


cluſis, etc. unam plagam mortalem, etc. de qua idem 


Johannes Gethin ad tunc et ibidem inſtanter obiit. 
I ſhall inſtance only in one notorious Piracy 


more, committed upon the ſame Navigable River 


of Severn, upon which were indicted Milliam Hol- 
borne of Southold, in the County of Syffolkt, Gen- 
tleman, Captain of a Man of War, called the 
Hopewell of Weymouth Melcombe Regis; Edward 


Wright of Berry, in the ſame County, Gentleman, 
otherwiſe called Captain Carele/s, Captain of a 


French Man of War, of the burthen of forty 


Tuns; Henry Ward of Barſtable, in the County of 
Devon, Captain of the Ship the Mary of Stone- 


houſe ; William Sweet of Stonehouſe, in the County 


of Devon, Mariner, and twelve more by name, 


beſides others in general : for that upon the ſecond 


day of Auguſt, etc. they being in the ſaid three 


Ships, furniſhed in a warlike manner, between the 


Maritime places called Wormſbead and Oxmuch, in 
the River of Severn, within the Maritime Juriſ- 
diction of the Admiralty of Exgland, being pira- 
tically and feloniouſly gathered together, did by 
force of arms, viz. with Swords, Guns, etc. in 
the ſaid Robbing ah piratically and feloniouſly 
appointed between t. 


e ſaid Vormſbead and Ox- 
much within the ſaid Juriſdiction, the day and 


year aforeſaid, piratically and feloniouſly ſet upon, 
x” climb 


— — — = » - = > 26. = 2 7 - LIT” 
— ha - — — — — — — — ; — — art 

8 F — A ng et \ 4 A P 8 45 PE. fore the — A g 
WOE tures eq gee . r ͤͤ ELL. IE Ira op ©. #3 „ oe I 
As a 5 * A EI 8 . Was _+ wx 
— WL 4 _—— A o wart + 


r 
9 — 
„ * * 


Ai 


=» $5 wi =) Rs 7 
— — 
NE re 


—— — — — ——— — — I 22; It — — 
e. — . 


" - _ - Y =, "hy res A 
PE Fe r 


7 
{- 8 - 
r HS DOS Ls CA cr 


- 7. 
4 
1 
: 
* 
1 
4 
N 
j 
o 
* 
4 
i 
b 
9 
* 2 
; | 


„ ADONIS 


— — 

— n 
8 * — fs 
1 —— 


232 The Maritime Ditizobgee ; ; 


climb up into, break and enter into four Mer- 
chants Ships called the Margaret of Caermarthen, 
the little Mathew of Caermarthen, the Taſter of 
Milford, and the Margaret of Burrey, laden with 
divers Goods, Wares, and Merchandizes at the 
Fair of St. James, then lately held at Briſtol, 
whilſt they were failing from the Port of Briſtol, 
towards the Port of Caermarthen, and did by 
force of arms aſſault and make Affray upon, bear 
and evil intreat, and put in fear of he 

James Joanes, Thomas Richards, William Taſer, 
and Griſſith Fones, Governors and Maſters of the 
faid Ships under God, and divers other perſons, 
Mariners of the ſaid Ships, unto the ſaid Pirates 
and Robbers unknown, being then and there, the 
ſaid day and year, in the ſaid Merchants Ships, 


in the peace of God, and their ſaid Sovereign the 
Queen, and three Packs of Woollen and Linen 
Cloth, Dowlas, Creſs-cloth, Holland, Cambricks 


and Lockerams, to the value of three hundred 
pounds of Engliſh money, two great Cheſts of 
Velvets, Taffatees, and other Goods, to the value 
of two hundred pounds, one Iron Chelt, to the 
value of twelve pounds, one pack of fine Dowlas, 
Lockerams, Creſs-cloths, Hollands, Cambricks, 
Silk Lace, and other Goods, to the value of one 
hundred and ſixty pounds of like Englifh Money, 


one great Cheſt of Milliau Fuſtians and Callicoes, 


and other Merchandizes, to the value of ſixty 


pounds, and a Cheſt of large Hats, Mantles, and 


Clothes, to the value of thirty pounds of like 


Engliſh Money, of the Goods and Chattels of 


Griffith Atkins and Henry Philips of Caermarthen, 
Merchants, then and there, the day and year 
aforeſaid, between the ſaid VWormſbead and Ox- 
much, upon the ſaid navigable River, within the 
Juriſdiction of the Admiralty aforeſaid, being and 


and 


ir lives 
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other Juriſdiction, 1 I ſhal! inftance'in one Record 


Or, Sea-YFuriſdidio. 253 


and remaining in the Cuſtody and Poſſeſſion of 


the ' aforeſaid James Foanes, Thomas Richards, 
William Taſer, and Richard Foans, Maſters, un- 
der God, of the Ships, the Margaret of Caermar- 
then, the little Matthew of Caermarthen, the 
Taſker of Milford, and the Margaret of Burry, 
out of the ſaid Ships from the ſaid Maſters, and 
out of their cuſtody and poſſeſſion, did then and 
there piratically, feloniouſly, and violently _ 
ſtea], ſpoil, and carry away, contrary to the 

of the Sovereign Lady the Queen, her Crown — 
dignity, and contrary to the form of divers Sta- 
tutes to the contrary made and provided: The 
Indictment itſelf runneth in the ſame form with 
thoſe before mentioned, viz. 

Inquiratur pro Domina Regind 1 Willielmus 
Holbourne zuper de Southould in Commtatu Suffol- 
ciæ Gen, nuper Capitaneus navis militaris, The 
Hopewell, Portus de Weymouth Melcombe Re- 
gis; Edvardus Wright auper de Berrie in Comita- 
tu Suffolciæ Gen. alias dictus Captain Careleſſe na- 
vis Gallicæ militariter inſtructæ oneris quadraginta 
doliorum vel circiter: Henricus Ward nuper de 
Barſtable in Comitatu Devon. nuper Capitaneus 
navicule vocat. the Mary de Stonehouſe : Williel- 


mus Sweet nuper de Stonchouſe in Cemitatu Devon. 


Marinarius, nuper proprietarius diftz naviculæ vo- 
cat. The Mary, eic. ac diverſi alii pyrate, et male- 
factores incogniti, ſecundo die menſis Auguſti, an- 
no Regni, etc, in prædictis tribus navibus militali- 
ter inſtructis, unc, ert. as is fully ſet down in 
Engliſh.” | 
Now to ſhew-further that the Comin of all 
matters happening upon theſe Ports and Havens, 
did and doth belor g unto the Juriſdiction of the 
Admiralty properly, and entirely, and to no 


of 


en Maritinie Dicæologie; 


of many, whereby it will appear that when the 
City of London (who by their Charter have more 
power and privilege upon the River of Thames, 
than any Judicatory whatſoever, except the Ad- 
miralty) have endeavoured to take cognizance of 
matters of this nature, the ſame have been de- 
manded from them by the Admiralty Court. And 
that Record ſheweth, that one John Seaward be- 
ing committed to the Compter in Woodſtreet, 
London, for ſuſpicion of drowning a Boy in the 
Raver of Thames, the Sheriff of the City of Lon- 
don was commanded by the Admiralty to bring 
the ſaid Seaward before the ſaid Court of the Ad- 
miralty, upon the 15th of March, in the goth 
year of Queen £/;zabeth, which Precept was re- 


turned by Thomas Dixon, on the behalf of the 


Sheriff of London, together with the ſaid John 
Seatmard accordingly, and the Precept and Return 


thereof run in theſe words. 


Carolus Dominus Howarde, Baro 4 ERAgam 5 
preclari ordinis Garterii Miles, magnus Admirallus 


_ Angle, Hiberniæ et Walliæ, ac dominiorum et 


inſalurum earundem, ville Calliſiæ, et marchiarum 
efuſdem, Normanniz, Gaſconiæ, et Aquitaniæ, 
clalliſgue et marium dictorum regnorum Angliæ et 

Hiberniæ præfectus generalis, ac ſocii noſtri Fuſti- 
cianii ad omnes et ſingulas proditiones, etc. ut in priori 
Precepto in hoc capite citato, Viceoomitibus London, 
ec non Williemo Blunt cuſtodi Computator. Anglice 
The Counter, ih vico diffo Woodſtreet, ſeu ejus 


 deputato cuicunque, ſalutem: Ex parte prefate Dom. 
noſtre Regine tibi præcipimus, et mandamus quate- 


aus non ommitt. propter aliquam libertatem, ſeu 


Franc beſiam, quin ſub pwnd centum librarum de bo- 


nis veſtris quibuſcunque ad opus et uſum dictæ Dom. 


 onoſtrae Reginæ et noſtrorum levand. Johannem Sea- 
ward Wherry-man ſuper ſuſpicionem ſubmerfionis 


Pueri 


FOILED, 
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Or, Sea-Furiſdiftion. 255 
pueri cujuſdam in rivo Thamiſeos, infra Juriſdic- 
tionem pred, apud Southwark in pretorio, ibidem 


die Veneris Proximo quindecimo die menſis inſtantis 


Martii circa boram nonam in aurora, und cum cats 


is ejus detentionis, ſi que coram vobis remanent, his 


reſpondend. que fibi ex Parte prefate Dom. noſtre 
Reginæ, cum venerit, abjicientur; et hoc nullatenus 
omittatis ſub pæna preditta et periculo incumbents. 
Datum Londini in ſuprema curia Admirallitatis 
prædicta, ſub ſigillo ejuſdem curiæ 12. die Martii, 
Anno Dom. 1587. % Angliæ, Reginæque, etc. 


Anno 30. Jul. Cæſar Hareward. endorſat. Tho- 
mas Dixon ex parte Vicecomitis London introduxit 


hoc præceptum una cum reirodiffo Joh. Seaward, 
die Veneris 15 Nartit, 1587. | 

1 might here take an occaſion to ſet forth a num- 
ber. of Records of the Admiralty, both of this 
time, before it, and ſince, which would ſet forth 
the multiplicity. of Actions entered, proceeded in, 


and ſentenced in the Admiralty Court, for Inju- 


ries, Wrongs, and Treſpaſſes done upon the Ri- 


ver of Thames, and other Ports and Havens, and 
likewiſe ſhew that when parties have ſued in the 


Courts of Guildhall, London, or other Courts, for 
any matter of fuch injury, wrong, or treſpaſs, 


done unto them, upon the River of Thames, | 


or ſuch other Ports, that they have been called in- 
to the Admiralty Court, and there been proceed- 


ed againſt, and puniſhed for their contempt againſt 
that Court; and if I ſhould collect them altogether, 


and here ſet them ſorth, they would appear very 


many for one of the inſtances ſet down by Sir Ed. 
ward Coke, in his 22d: Chapter of his fourth Bock 


of his Inſtitutes, againſt the power and Juriſdic- 
tion of the Admiralty upon the Ports and Havens. 
And yet perhaps it may be ſaid, that herein the 
Admiralty had uſurped a power which belonged 
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256 The Maritime Dicaologre ; 


not thereunto; but when as many inſtances may 
be ſet againſt one, it is eaſily judged on which 

ſide the uſurpation lieth; but to decide the queſ- 

tion more clearly, I ſhall inſtance in ſome few of 
many of the Common Law's own Records, which = 
plainly determine this point of Juriſdiction upon 1 
the Ports and Havens, againſt the inſtances 
brought by Sir Edward Coke, in his ſaid 22d 
Chapter againſt the Juriſdiction and Power of the 

OY = thoſe e 


Cc H AP. xvmm. +... 
That by Writs de Procedendo out of the Chan- 
cery, upon Superſedeas from thence granted, 


the Admiral is acknowledged to have T 1 
diction n the Ports and Havens, ”. 


OR OT oo he WET RO TIED c 
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HA T hath been already ſaid, 1 conceive. S 
W might be ſufficient to convince the Judg- | 
ments of indifferent men, that the Ports, Creeks, 
and Havens of the Sea are within the Juriſdiction 
of the Admiralty, and not within the Bodies of 
Counties. But, becauſe I know this Argu- 
ment may meet with ſome particular Contradictors, 
who will be apt rather to adhere to one Preſident 
out of the Courts at Weſtminſter, than be con- 
vinced by very many binding Authorities and au 
thentick Proofs of this nature, I ſhall. make this 
truth likewiſe evident by both Writs de Proceden- | 
do, awarded upon Writs of Superſedeas, out of 7 
the Chancery, and by conſultations awarded upon 
rn out of-the Courts of Common Law. 
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Or, Sea- Turiſdiction. 257 
The Ship the Trinity of London, alias the 
Trinity of Hull-bridge, lying at Anchor upon the 
River of Thames, belonging unto one Thomas 
Pierce, was there atreſted, and taken into the poſ- 
ſeſſion of the Admiral, and a Super ſedeas was 
brought; but Termino Mich. 27 Hen. 8. a Writ 
de Procedendo was awarded in theſe words. 


Henricus octavus Dei Gratiæ Angliæ, et Fran- 


ciæ Rex a, fidei defenſor, Dom. Hiberniæ, et in 
terra ſupremum caput Anglicanæ eccl. preclariſſimo 
conſanguineo ſuo, Henrico Duci Richmond et Som: 
magno Admirallo Angliæ, Walliæ, et Hiberniæ, 
Normaniæ, Gaſconiæ, Aquitaniæ, ejuſve locum 
tenenti et commiſſario ſal. Licet nos nuper volentes 


certis de canſis certiorari ſuper cauſa arreſtationis 


foe attachiamenti cujuſd. navis vocat. the Trinity 
of London, alias the Trinity of Hulkbridge, una 


cum ſuo apparatu tunc infra Furiſdittionem ve ſ 
tram, ad anchoram refiden, ad quendam Thomam 


Pers jure dominii ſui quaſi pertinentem, ſub cuſto- 
dia veſtra exiſtentem, ut dicebatur, vobis mandavi- 


mus quod cauſam prædictam cum omnibus eam tan- 
gentibus quocunque nomine idem Thomas in cauſa 


illa cenſeret, nobis in cancellariam noſtram ad cer- 
tum diem in brevi noſtro contentum ubicunque tunc 
foret ſub figillo veſtro diſtinctè et aperte mitteretis 
et breve noſtrum prædictum. Quibuſdam tamen cer- 


tis de cauſis coram nobis in cancellaria noſtra pre- 
poſitis mandamus quod in cauſa illa cum ea celeritate 


qua jure et ſecundum legem et conſuetudinem in cu- 


ria Admirallitatis Angliæ hafenus uſitatum poteri- 
tis, procedatis, Ditto brevi noſtro vobis prins in con- 
trarium inde diretio non obſtante. T. meipſo apud 


Weſtm. 14 die, Anno Dom, viceſimo Septimo. 
| ADE Ra Crumwell, 


® Super Fl. Prohib. et conſill. in Regiltrd' Adnii. m. 39. 
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258 The Maritime Dicæoiogie, 
John Gilbert of Ratcliff ſued Thomas Linſey of 


Woolwich, Fiſherman, in the Admiralty Court, 


for certain Wrongs and Injuries done unto him 
upon the River of Thames. Thomas Linſey ſug- 


geſteth in Chancery, that he was there ſued pro 


diverſis negotiis, contractibus, et querelis, ac aliis 
rebus infra corpus Comitatus Cantiæ factis, et emer- 
gentibus, and obtaineth ab Superſedeas : Fohn Gil- 
bert being dead, Dionyſia, his Relict, Termino 
Hillarii, 36 Hen. 8. had a Writ de procedends 
which I have here ſet down. 

Henricus octavus © Dei gratia, Angliz, Fran- 
ciæ, et Hiberniz Rex, fide: defenſor, et in terra 
Eccleſiæ Anglicanæ et Hiberniæ ſupremum caput, 
Chariſſimo conſanguineo et conſiliario ſuo Joh. Vice- 
comiti Liſle, ordinis Garterii noſtri militi, Baron: 
de Malpas et Somerſeti, Domino Baſſet et Tyaſſe, 


magno Admirallo noſtro Angliz, Hiberniæ, Wal- 
liz, Valle et Merchiarum noſtrarum Cales, nec non 


 Gaſconiz, Aquitaniz ejuſue in Curid noftra prin- 


cipali Admiralitatis noſtræ Angliæ locum tenenti, 


officiali et Commiſſario generali, ſeu alii ejuſdem 


Curiæ noſtræ preſidi cuicunque et eorum cuilibet ſa- 
lutem. Cum nuper ex parte Dionyſiæ reh#z, et 


Executricis Johannis Gilbert dum vixit de Ratcliffe 
in Comitatu noſiro Middleſexiz defuncti nobis gra- 
viter conquerendo monſtratum extitit quod cum idem 
Johannes dum vixit quendam Thomam Lindſey de 
Woolwich in Comitatu noſtro Cantiæ, Fiſherman, 


de et ſuper quodam contractu civili et maritimo pro 
quibuſdam rebus et injuriis aliis eidem Johanni in- 


Fra noſtram Juriſdictionem diftz Admiralitatis no- 


fire Angliæ ſuper publico flumine Rivi noſtri Tha- 


miſiæ infra fluxum et refluxum maris, ultra pontem 
| Croitatis noftrs London verſus mare, initis, habi- 


b 27 May, 35 H. 8. « Fod. m. 66. 
J 155 


tis, factis et illatis, ſecundum debitam legis formamy 
et conſuetudinem Curie nofire Admiralitatis præ- 
dillæ, coram vobis in eadem Curia implacitaverit, 
gubdgue idem Thomas Lindſey cognitionem 722 
dem Curie noſtræ Admiralitatis in ea parte fraudu- 
lenter et malicioſe ſatagens, declinare et debitum le- 


gis proceſſum ibidem minus juſte impedire, ſuggerens 


inter alia coram nobis in Curia Chancellariæ noſtr e 
quod vos eundem Thomam ad reſpondendum præ fa- 


to Johanni dum vixit coram vobis in dicta Curia 


noſtra Admiralitatis noſtre Angliæ prædictæ de di- 


verſis negotiis, contractibus et querelis, ac aliis re- 


bus infra corpus dicti Comitatus noſtri Cantiæ, fa- 
Fis et emergentibus, graviter diſtrinxiſtis et multi- 


| pliciter inquietaſtis minus juſte in ipſius Thomæ 


dampnum non modicum et gravamen, ac contra ſta- 


lutum Domini Richardi nuper Regis Angliz poſt 
; Conqueſtum ſecundi, anno regni ſui quinto decimo apud 


Weſtm. editi. Et eo pretextu dictus Thomas bre- 


den noſtrum de ſuperſedendo datum apud Weſtm. 


viceſimo ſeptimo die Maii, Anno Regni noſtri triceſi- 


mo quinto vobis minus rite dirigi procuravit, cujus 
> quidem brevis noſtri vigore, vos in placito prædicto 
= huc uſque ſuperſediſtis in diſpendium. Ideo quibuſ- 
dam certis de cauſis coram nobis in dicta C ancellaria 
B noſtra propoſitis, nos in ea parte juſte moventibus 

et maxime pro eo quod dittum brevem noſtrum de ſu: 
per ſedendo ab eadem Curia Chancellariz noſtre im- 


provide emanavit, quia didtus Thomas pro rebus et 


4540 
WEED #05 


= uriis infra naſtram Juriſdictionem Admiralitatis 
= nofre prædictæ fattis et emergentibus j uſte tracta- 
Ius exiſtit, prout per quendam libellum coram vobis 
n dicta Curia noſtra Admiralitatis noſtræ prædictæ 
1 oblatum, et reſponſiones dicti Thomæ Lindſey ad 
= poſitiones ejuſdem ibidem virtute ſui preftiti jura- 
— mentt facti, et coram nobis in dictd Cancellarid no- 
Fera oftenſas plenius apparet. Nos nolentes quid per 
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266 The Maritime Dicaologie ; ; 


bujuſmodi malitiam et ſuggeſtionem cognitio in præ- 
Fata Curia noſtra Admiralitatis noſtræ Angliæ zali- 
ter derogetur, vobis mandamus quod in placito illo 
ſecundum legem et conſuetudinem difte Curiæ noſtræ 
Aadmiralitatis noſtre Angliæ predifie procedatis, 
et partibus prædictis juſtitiæ complementum in ea 
parte haberi et partibus prædictis juſtititiæ com- 
plementum in ea parte haberi et miniſtrari faciatis 
cum effectu aitfo brevi noſtro, aut aliquia alia 
prohibitione vobis inde in contrarium direct. in ali- 
quo non obſtanti. T. meipſo apud Weſtm. xix. die 
* ebruarii Ane regni noſtri triceſimo ſexto. 
Southwell. 


Now it is plain this was an Action brought in 
the Admiralty for, or concerning certain things 
and injuries done unto the Agent, within the Ju- 
riſdiction of the Admiralty; and the place which 
is here ſaid to be within the Juriſdiction of the 
Admiralty, is a Port or Haven, ſet down in ex- 


preſs words, viz. the publick River of Thames, 


within the ebbing and flowing of the Sea, beyond 
London Bridge towards the Sea, infra Juriſdictio- 
nem Admiralitatis Angliz, ſuper publico flumine 
Rivi Thamiſiæ infra fluxum et refluxum maris, ul- 


tra pontem Civitatis London, verſus mare, etc. 


And this Action is likewiſe there ſaid to be 


brought according to due form of law and cuſtom 
of the Admiralty Court, ſecundum debitam legis 


formam et conſuetudinem Curie naſtræ Admiralitalis 
prædictæ coram vobis in eddem Curid implacitaveril. 
And Lindſey for ſuggeſting theſe i injuries done up- 
on the River of Thames, to be done in the body 
of the County of Kent, is ſaid to have endeavour- 
ed fraudulently and maliciouſly to decline the cog- 


nizance of the Court of the Admiralty, and un- 


A to hinder the due courſe of Law there: Cg. 
nitionei 


mT 
I 
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nitionem J Curiæ noſtre Admiralitatis in ed 
parte fraudulenter et malitiose ſatagens declinare et 
debitum legis proceſſum ibidem minus juſte impedire, 
And he is ſaid unlawfully to have procured that 
Writ of Super/edas to be directed to that Court, 


breve noſtrum de ſuperſedendo vobis minus rite dirigi 


procuravit, And that Writ of Superſedeas is ſaid 
to have gone out raſhly and unadviſedly, improvi- 
de emanavit, becauſe: Lindſey was juſtly ſued there 
for things and i injuries done and ariſing within the 
Juriſdiction of the Admiralty, pro rebus et inju- 
riis infra noſtram juriſdictionem Admiralitatis naſtræ 
prædictæ fattis et emergentibus, juſte tractatus ex- 


litit. And it is there declared, that the Cogni- 


zance of the Admiralty Court ſhall not by ſuch 
malice and ſuggeſtion be wronged, Nolentes quod 
per hujuſmodi malitiam et ſuggeſtionem, cognitio in 


præfata Curia noſtra Admiralitatis noſtre Angliæ 
taliter derogetur : And the Court commanded to 
proceed according to law, etc. Fe : 


the Superſedeas, or any other Prohibition directe 


to the contrary. _ 
So by theſe Writs de procedendo out of the 


Chancery, the Admiral is acknowledged to have 
Juriſdiction upon the Ports and Havens ; and 
many more of the ſame nature might be inſtanced 
in, which for brevity ſake I omit, 
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CHAP. XIX. 


That by Conſultations out of the Courts of Cont- 

mon Law, upon Prohibitions thence granted, 
it is clear the Admiral hath Furiſdiftion up- 

on the Ports and Havens. ES 


AS it is manifeſt by Writs de procedendo out of 
| the Chancery, upon Writs of Szperſedeas 
thence granted, that the Admiral hath juriſdiction 
upon the Ports and Havens; ſo it is likewiſe evi- 


dent by conſultations out of the Common Law 


Courts at Weſtminſter, upon Prohibitions from 
| thence upon falſe ſuggeſtions granted, that the 
Admiral's power and authority doth extend unto 
the cognizance of ſuch cauſes as do from thence 
ariſe : ſome of which I ſhall inſtance in. a 


Patritk Landy of Brobeda in Ireland ſued Richard 


Prideaux in the Admiralty Court pro quinquaginta 


les dicars pellium ſalſorum, libelling that the ſaid Ri- 


chard Prideaux had infra fluxum et refluxum maris 


received and taken into his hands and poſſeſſion, 
the Goods and Merchandizes aforeſaid, and kept 


the ſame, or otherwiſe had deceitfully alienated 
them, or diſpoſed of them, ipſum Richardum Pri- 
deaux bona, res et merces, etc. in manus et poſſelſio- 


nem ſui igſius Richardi infra fluxum et refluxum ma- 


ris accepiſſe et ſumpſiſſe, eademque tunc penes ſe ha- 


buiſſe, ſeu ſaltem eadem dolo malo alienaſſe. 
Prideaux ſuggeſteth that theſe fifty Dickers of 


Hides being in certain Warehouſes at Padftow, in 
the County of Cornwall, infra corpus ejuſdem Co- 


mitatis, were by George Syddenham and George 
Francis there ſold and delivered unto him, and by 
him 


0 6; 


3 „ oa : 
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him received and kept, and converted to his own 
Uſe, and that he was unjuſtly vexed and ſued in 
the Admiralty Court for the ſame, contrary to the 
Statutes of 13 and 15 of R. 2. and obtained a 
Prohibition. 

But the matter being argued in Court, and 
the Goods and Merchandizes being found to have 
been in the poſſeſſion of the ſaid Prideaux within 
the Juriſdiction of the Admiralty, viz. within . 
ebbing and flowing of the Sea, 19 die Juni 38 
Eliz. a Conſultation was awarded, which ſai, 
Quia tamen Fuſticiarits noſtris apud  Weſtmon. per 
debitam Examinationem in hac parte factam, ſatis 
conſtat quod preditta Curia noſtra Admiralitatis in 
bujuſmodi placitis, dummodo res fic ſe habeant, ali- 
qualiter in eiſdem impediri ſeu retardari non debeat. 
The Conſultation I ſhall here ſet down at large, 
whereby both the Libel, Suggeſtion, Prohibi- 
tion, and Conſultation wil appear. 

Elizabetha Dei gratid, Angliæ, Franciæ, et Hi- 
berniæ Regina, fidei defenſor, etc. venerabili viro 
Julio Cæſari legum Doctori ſupreme Curie Admi- 
ralitatis Angliæ locum tenenti, aut alio Fudici in 
bac parte cuicunque ejuſdem Curie, ſalutem. Cum 
nuper oftenſum eſt nobis quod in ftatuto in Parlia- 
mento Domini Richardi nuper Regis Angliz ſecundi 
poſt Conqueſtum, apud Weſtm. auno Regni ſui ter- 
tio decimo tent. edit. inter alia inactitatum fuiſſet 
authoritate ejuſdem Parliamenti, quod Admiralli et 
eorum deputati ſe ex tunc de aliqua re fata infra 
regnum Angliæ nit ſolummodo de rebus factis ſuper 
altum mare, prout tempore Domini Edwardi quon- 
dam Regis Angliz, avi prædicti quondam Regis 
Richardi ſecundi, debite uſum fuiſſet, nullatenus in- 
tro-mittant. Cumque etiam per quendam alium actum 
in Parliamento prædicti quondam Regis Richardi ſe- 
cundi anno regni ſui quinto decimo tent, edit. inter 

cælera 
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cetera declarat. ordinat. et ftabilit. extitiſſet aul bo- 
ritate ejuſdem Parliamenti quod de omnibus contra- 
Fibus, placitis et querelis, et de omnibus rebus fa- 
#is ſive emergentivus infra corpus Comitatus tam 
per terram quam per aquam ; ac etiam de wrecco 
maris Curia Admiralitatis nullam habeat cognitio- 
nem, poteſtatem, nec juriſdiftionem , ſed quod ſint 
omnia hujuſmodi contractus placita et querelæ, atque 
omnia alia emergentia in corpus Comitatus, tam per 
terram quam per aquam, ut pradifttum eft, ac etiam 
| Wreccum maris triat. terminat. diſcuſſ. et remediat x 
per leges terre, et non coram Admirallo, nec per 
Admirallum, nec ejus locumtenent. quovis modo, ac 
nuper ex inſinuatione Richardi Prideaux de Padſtow 


in Comitatu Cornubiæ Generoſi accepimus et intel- 


leximus, quod guidam Patricius Landy de Broheda in 
regno noſtro Hiberniæ mercator, ſtatuta et leges 


predifia. minime ponderans, ſed machinans ipſun 


Richardum contra debitum legis hujus regni Anglia 


formam, & contra vim, tenorem, et effettum ſtatuto- 


rum prædictorum. Et de et pro quibuſdam bonis 
rebus et mercibus, viz. quinquaginta lez Dickers 
pellium ſalſorum eidem Richard. per quoſdam Geor- 
gium Sydenham et Georgium Francis apud Villam 
de Padſtow in Comitatu noſtro Cornubiæ in quibu/- 
dam domibus vocat. Waterhouſes ibidem infra cor- 
pus ejuſdem Comitatus, et non ſuper altum mare ven- 
ditis ac deliberatis, ac per ipſum Richardum ibidem 


receptis, habitis, et detentis, et ad uſum ſuum pro- 


prium converſis, ac pro ejuſdem captione, poſſe Mone, 
converſione, et detentione eorundem indebite et injuſte 


8ravare, opprimere, et fatigare ipſum Richard. pro 


iſdem rebus et mercibus, at pro prædictis captione, 
poſſeſſhone, converſione, et detentione eorundem inter 
alia bona res et merces per prefatum Patricium in 
eadem Curid coram vobis libellando ſpec. indebitè et 


e gravare, opprimere, gf fatigare ipſum Richar- 


dum 


. 


Or, Sea- Juriſdiction. 265 
dum. pro eiſdem rebus et mercibus ac aliis, ac pro 
prædictorum captione, poſſelſione, converſione, et 
detentione eorundem in Curis Admirallitatis coram 
vobis aut alio judice in hac parte competente quocun- 
que veſtrum locum tenente traxit in placitum caute, 
falſe, et ſubdole in eadem Curia Admirallitatis co- 
ram vobis aut aliquo veſtrum libellando, querelando, 

et allegando eundem Richardum Prideaux, bona, 
res, et merces per prefatum Patricium in eadem Cu- 
ria, coram vobis fic libellando ſpecifice in manus, et 

poſſeſſionem ſui ipfius Richardi infra fluxum et re- 
= fluxum maris accepiſſe, et ſumpſiſſe eadem, tunc pe- 
= mes ſe habuiſſe, ſeu ſaltem eadem dolo alienaſſe, eun- 
demque Richardum in eadem Curia coram vobis vel 
aliquo veſtrum, occaſione preditta comparere, et ei- 
dem Patricio ibidem de et in præmiſſis reſpondere 
tanquam in cauſa civili et maritima, licet eadem bo- 
na, res et merces eidem Richardo in forma prædicta 

vendita et deliberata viceſimo die Februarii, ann 0 

regni noſtri triceſimo tertio, apud prædictam villam 
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. de Padſtow prædictam infra præditdtum corpus Co- 
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mitatus Cornubiæ prædidtæ; et non ſuper altum 
mare per præfatum Georgium Sydenham et Geor- 
gium Francis eidem Richardo Prideaux, ad opus et 
ſum ejuſdem Richardi deliberata fuere, minus juſte 
abſtrinxit : Ac licet Richard. idem materiam ſuperi- 
1s contentam in prediftta Curia Admiralitatis coran 
vobis alidve Fudice antedifto in exoncrationem igſius 
Richardi in præmiſſis ſepius placitaverit et allegave- 
rit, ac illam inevitabili veritate et teſtimonio pro- 
bare ibidem obtulerit, vos tamen aliuſve judex dictæ 
3 Curie Admiralitatis, antedictæ, placitum et ollega- 
E 5 tionem admittere penitus recuſaſtis ſeu recuſavit, 
1 prædictuſque Patricius ipſum Richardum in bonis, 
rebus et mercibus prædictis in forma prædicta ven- 
ditis et deliberatis nec non in expenſis ex parte, et 
per partem prædicti Patricii, et ſuorum ſociorum 


five 
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tue complicum in eadem Curia Admiralitatis fat?, 
condemnari et condemnatum ad effectualem ſolutio- 
nem eorundem cogi et compelli per vos aut alium Fu- 
dicem Curie illius, et per veſtram vel ejus diffniti- 
dam ſententiam ſive finale decretum totis ſuis viribus 


conatur, et indies machinatur, voſque ſtatuta præ- 


dicta mimime ponderantes placitum prædictum de et 
ſuper præmiſſis coram vobis aliove judice anteditto 
uu per fenuiſtis, vel adtunc tenebatis, fic diffinitivam 
veſtram ſententiam et finale decretum inde fulminare 
ct pronunciare properaviſtis ſeu properavit in naſtri 


contemptum et ipſius dampnum non modicum et gra- 


vamen, et contra formam et effetlum ſtatutorum 
prædictorum; unde idem Richardus in Curia noſtra 


coram Fuſticiariis noſtris apud Weſtm. auxilium et 
munificentiam noſtram humillime implorando ſuppli- 
caſſet ſibi de remedio congruo provideri per quod nos 


Jura corone noſtræ regiæ, ac leges et ſtatuta regni 
noſtri Angliæ prout vinculo juramenti aſtringeba- 
mur manutenere volentes, ac contra eadem volentes 


 ligeos noſtros ſectis vel ſuſpenſionibus violari aut in- 


_ quietari illicitis, vobis et cuilibet veſtrum per bre- 
vem noſtrum prohiberemus et præceperimus firmiter 
injungendo ne ulterius placitum prædictum ſeu quic- 
quid aliud præmiſſa aliqualit. tangent. ſeu tangens 
verſus prefatum Richardum ulterius teneretis, ſeu 
aliguis veſtrum teneret quoviſmodo, nec quicquam 
inde attemptaretis vel attemptari procuraretis quod 
igſius Richardi præjudicium aut noſtri ſeu corone 


noſtre Regie, aut legis et conſuet. vel ſtatutorum 


regni noſtri Angliæ contemptum ſive derogationem 
cadere valeret quoviſmodo, ac ne ipſo Richardo oc- 
caſione Bujuſmodi placiti citando, excommunicando, 


moleſtando in aliquo ſeu gravando ſuper ſederetis et 


defiſteretis, et quilibet veſtrum ſuper ſederet et deſiſte- 
ret omnino ipſum Richardum penitus ab ſolventes 
et exonerantes de eiſdem. 
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Quia Fuſticiariis noſtris apud Weſtmon. per de- 
bitam Examinationem in hac parte factam ſatis con- 
ſtat quod fradiftia Curia noſtra Aamiralitatis in 
bujuſmodi placitis dummodo res fic ſe habeant aliqua- 
liter in eiſdem impedire ſeu retardari non debeat, at 
quod pradiftus Patricius brevem noſtrum de conſulta- 
tione vobis dirigendum in cauſa prædicta habeat; 
Ideo vobis mandamus quod prædictus Patricius in 
cauſa ſua predifta in prædicta Curia noſtra Admi- 
ralitatis predifte licite procedere et facere valeat 


quod ad prædictam Curiam noſtram Admiralitatis 


noveritis pertinere, praditio brevi noſtro de probi- 
bitione utcunque inde forma prædicta direfto in ali- 


quo non obſtanti. T. E. Anderſon apud Weſtmon. 
decimo nono die Junii, Anno regni noſtri tricęſimo 
DI ĩ SE : 


Culwicke Scott. 


Shortly after the granting of this Conſultation 
by the Lord Chief Juſtice Auderſon, and before 


the cauſe could come to hearing, or to be fully 


determined in the Admiralty Court, Prideaux up- 


on the ſame Suggeſtion procureth another Prohi- 


bition from the Lord Chief Juſtice Popham, and 
thereby again ſtayed the proceedings in the Ad- 
miralty Court, until the 41ſt year of the Queen. 


But in that year viceſimo ſeptimo die Junii, upon 
re· examination of the point, another Conſultation 


was awarded agreeable with the former; and the 


Admiralty Court was then a ſecond time ſet free 


to determine the Cauſe in theſe more expreſs 
words: Ideo vobis mandamus quod prædictus Patri- 
clus in cauſa prædicta quoad omnes hbujuſmodi res et 


contractus prædict. ſuper altum mare, vel ſuper eius 


neceſſaria dependentia, Ita quod vos vel prædictus 


Patricius de aliquibus rebus, contractibus infra cor- 


4 Super eod. fil. m. 8. 
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pus alicujus Comitatus regni noſtri Angliz fas ne 
intromittatis, etc. in Curia Admiralitatis prediftte 


coram vobis, ſeu aliquo veſtrum licite Procedere et 


facere valeat, etc. 

Nom here doth this Conſultation put a plain di- 
ſtinction between the bodies of counties and the 
Ports and Havens, here called neceſſaria dependen- 
tia alti maris; and indeed they are ſuch neceſſary 
dependants on the Sea, that they may very well, 
nay they muſt be called mare, the Sea, though not 
altum mare, the high Sea ; otherwiſe needleſs and 
altogether in vain was this diſtinction of mare et 
altum mare, of the Sea and the high Sea and 
main Sea, if the Ports, Creeks, and Havens were 
not mare, Sea, and thoſe parts of the Sea further 


remote from the Land, altum mare, the high or 


main Sea. And then let us conſider that though, 
upon every ſuggeſtion, whereon a Prohibition is 
in ſuch caſes awarded upon the Statute of the x 3th 
of Richard the Second, the words fir le meer in 
the ſame, be in the Prohibition tranſlated ſuper al- 
tum mare ; yet will not thoſe words ſur le meer, 
nor any other words in that Statute bear any ſuch 
conſtruction (as by the ſaid Statute, if looked in- 
to, will appear, which Statute ſhall be hereafter 
tet down at large according to the Parliament Roll 
in the Tower.) And then is there nothing at 
all contained in the Statute, which can ſo much 
as ſeem to limit the Admiral to the high Seas, or 
_ exclude his Juriſdiction from extending to the 


Ports, Creeks, and Havens, which are Sea, tho“ 


not high Sea. And ſo the very Foundation where- 
on all the Arguments, which tend to the Depriva- 


tion of the Admiral of his Juriſdiction upon the 


Ports and Havens are grounded, | is clearly taken 
away. 

0 Inf, Cap, lib. 3. 

8 Patrick 


FEY Or, Sea-Furiſdifion. --  $HY 
Patrick Landy likewiſe ſued John Prideaux of 


Padſtoꝛ pro tribus millibus centenis ſepi libellando 


eundem Johannem Prideaux bona, res, et merces 
prædicta ac alia bona, tes, et merces in manus et 


poſſeſſionem ſui ipſius Johannis infra flunum et re- 


fluxum maris accepiſſe et ſumpfiſſe, eademque tunc pe- 


nes ſe habuiſſe, ſeu ſaltem eadem dolo alienaſſe, etc. 
Prideaux upon ſuggeſtion that thoſe Goods and 


| Merchandizes were per quendam Georgium Syden- 


ham nuper Capitaneum navis Anglicane vocat. the 


Black Boat apud Villam de Padſtow in Comtatu 


Cornubiæ, infra corpus ejuſaem Comitatus, et non 
ſuper altum mare vendita et deliberata, et per ipſum 
Johannem 7bi recepta, habita et tenta, et ad uſum 


ſuum proprium converſa, etc, And obtained a Pro- 
hibition. 


f 12 Feb. 37 Elix. A Conſultation is awarded 
in the ſame words with the other, Eo 


The ſame Patrick Landy ſued Digorius Halman 
in the Admiralty, pro quinquaginta dycariis pellium 
Hibernicorum, libellando quod idem Digorius præ- 


dictas quinquagintas dycarias pellium ſub nomine bo- 
norum, rerum et mercium in manus et poſſeſſioners 


ſuas infra fluxum et refluxum maris accepiſſet et 


ſumpſiſſet, eaſdemque tunc penes ſe habuiſſet, et ſal- 

tem eaſdem dolo alienaſſet, etc, 
Digorius Halman upon ſuggeſtion that Gremfield 
Halje, Nicholas Halſe, and Fobn Hoyel alias Hows- 


ele at Plymouth, in the County of Devon, infra 


corpus ejuſdem Comitatus Devoniæ, et non ſuper al- 
tum mare fuerunt poſſeſſionati de dictis gainquaginta 
dycarits pellium, etc. et pro certd denariorum ſums 
ma barganizarunt et vendiderunt eidem Digario 


 Halman, ac gquibu/dam Johanni Martin, et Tho- 


me Crane prædictas quirquaginta Dicarias pel- 


Zum, etc, And obtained a Prohibition. 


| Super eod. fil. m. 15. 


Nice- 
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® Viceſimo ſexto Maii 40 Eliz. a Conſultation 
was awarded T. Edwardo Anderſon. 

And as before, ſo here in this ſame cauſe, and 
upon the ſame ſuggeſtion, a new Prohibition was 
awarded by the Lord Chief Juſtice Popham. 

But 26 Mail 41 Eliz. a Conſultation was again 
awarded, as in 5 before mentioned cauſe, and 
many more I might likewiſe inſtance in, and ſet 
forth both the Prohibitions and Conſultations at 
large, but that I ſhould thereby too much enlarge 
this Trenne. 

Now as by the Writs de Procedendo awarded 
out of the high Court of Chancery, upon Super- 
ſedeas in the former Chapter ſet down, fo by the 
Conſultations upon Prohibitions awarded out the 
Courts of Common Law here ſet forth, I hope it 
is evident enough, that the Admirals Juriſdiction 
extendeth to the Ports and Havens, and to all 
things done thereon. M Vide etiam gue pw in cap. 
9. libri tertii ſpecif cata. 


6 Sup. eod. fil. m. 17. h Infra lib. 3. _ 9. 


CHAP. 3 15 


That the Ports, Havens, and Harbour. FIN 
Ships do lie or ride at Anchor, are not 
within the bodies of Counties, but that the 
Juriſdiction which the Admiralty hath an- 
 ciently had thereon, hath been by All N Par- 
| lament reſerved thereunts, 


OW ſeeing that the Ports . Hens, 
whereon Ships and other Veſſels do ride 
and lie at Anchor, are not only of a different 
nature 
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nature from the land, but are abſolutely conſiſting 
of the ſame nature with the Sea, and are ſome- 
times more drawn in, and ſometimes again fur- 
ther ſtretched out; and are from antiquity, both 
dy ancient Authors and ancient Records, termed 
and called the Arms of the Sea, as indeed moſt 
"5 proper 7 they ſtill are, I cannot eaſily be induced 
do think that theſe Ports or Havens, by being on 

5 ly encompaſſed on both ſides with ſeveral Wn 
ties, and touched upon by the banks thereof, can 
be faid to be within the body of either of choſe 
Counties, or ſo much as the leaſt member, part, 
odr parcel thereof, or ſo much as properly be ſaid 
do be within the ſkirts thereof. 
I muſt confeſs that many particular Statutes, 
and new Laws have been made, directing ſuch 
and ſuch things to be done or not done, either by 
Sea, or upon any Port or Haven, which by the 
Civil and Maritime Laws had not been formerly 
in the ſame manner, or perhaps not ſo fully di- 
rected: And the cognizance of ſuch matters by 
the ſame Statutes and Laws, may ſeem to belon 
'* unto other Courts, as well as unto the Admiralty, 
by reaſon whereof ſome have often reached at all, 
: and have ſtrove to hold more in one hand than 
they could graſp in both their arms. But ſuch 
things both upon the Sea, and upon the Ports 
and Havens, as have been anciently deter- 
mined by the Admiralty, according to the Laws 
Civil and Maritime, have not been by ſuch Sta- 
tutes or new Laws really taken therefrom, nor 
* were ever intended to be : But the ſame have been 
— conſtituted and made in affirmance of the power 

and authority of that Court, as well upon the 
Ports and Havens as upon the high Seas; and 


b have been by expreſs words continued thereunto, 
| and the cognizance of many {ſuch matters, by ſuch 
new 
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new Laws appointed, have been directed unto 
that Court. 

I ſhall inſtance only in one Statute that ſheweth 
the ſame, and then leave this ſubject, and betake 
myſelf unto another. 

By the Statute of 32 Hen. 8. cap. 14. a rate was 
ſet what ſhould be paid for the freight or portage 
of ſeveral particular forts of Merchandizes from 
the Port of London to other places, and from 
thence to London ; and this being a thing mut- 
able, which could not be formerly ſettled for a 
perpetual Law, according to any Rules or Laws 
Civil or Maritime (though the 'like had been for- 


merly done by the Admiralty pro tempore, as ap- 


peareth by the Inquiſition taken at 2uinborow, 


and the other Statutes and Articles of the Admi- 
ralty before ſeveral times mentioned) the cogni- 


zance of the exceſſive freight taken for tranſporta- 
tion of theſe particular ſorts of Merchandizes, was 


by the ſame Statute to be taken in the Courts at 


Weſtminſter. As for the forfeiture of the double 


value of the freight ſo taken, the one half to the 
King, the other half to the Informer, yet the ex- 


ceſlive rates for freight in general taken for tranſ- 
portation of any goods whatſoever, and from and 
to any Port or Place whatſoever, having beer 


_ puniſhable by the Admiralty, that power is no 


more taken from that Court by this clauſe, then 
the trial of piracy, etc. by the Civil and Maritime 
Laws is from thence taken by the Statute of H. 8. 
27. cap. 4. et an. 28. cap. 15. which giveth 2 
power to that Court to try the ſame offences after 
another manner, which 1s a thing by all of both 
profeſſions acknowledged. 

Another clauſe there was contained in the ſaid Sta- 


tute, that if any Stranger, Denizen, or not Denizen, 
ſhould ladeon board wy alk hat Bottom any of their 


Goods, 
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Goods, Wares, and Merchandizes to be tranſ- 
ported to any foreign Port, that they ſhould pay 
no other Cuſtom or Subſidy therefore, than ſuch 
as the Engliſh paid: but in caſe that they did lade 
their ſaid Goods, Wares, and Merchandizes 
aboard the Ships or Veſſels of Foreigners, then 
they ſhould pay ſuch Cuſtom or Subſidy as had 
been uſually paid by Foreigners. es 
This being a thing newly by that Statute ap- 
pointed, and not determined formerly by the Ci- 
vil and Maritime Laws, whereby the Admiralty 
proceedeth; yet was it by the ſame Statute pro- 
> vided, that, if there ſhould be no ſuch Ships or 
| Veſſels of England, or Dominions of the ſame, at 
or in the Port, Haven, or Place where the ſaid 
Strangers, Aliens, or Denizens, their Servants or 
Factors would freight or lade their Wares and 
> Merchandizes toward the outward Regions, that 
then if the ſaid Strangers or Denizens, their Fa- 
Cors, Attornies or Servants, before he or they did 
lade, freight, or convey the ſaid Goods, Wares, 
Commodities, or Merchandizes into any ſtrange 
Ship or Veſſel, did notify and declare the fame 
lack or want of ſuch Engliſb Ships or Veſſels, un- 
7 to the Lord High Admiral of England for the 
time being, or his Lieutenant, Deputy, or De- 
puties, if, etc. and did obtain his or their Certifi- 
cate to be made under his or their Seal, to whom 
ſuch notice or declaration was to be made of lack 
and want of ſuch Engliſh Ships and Veſſels, that 
then it ſhould be lawful for them to freight and 
lade their ſaid Wares and Merchandizes in any 
ſtrange Ship or Veſſel, at that time being in the ſame 
Port or Haven, and to pay none other Subſidies 
odr Cuſtoms therefore but as the Engliſp Merchants 
did uſe, and ought to do by the Laws and Cuſtoms 
= ot England, r = 


* 28 
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S. And 
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And it is enacted by the ſaid Statute, that the 
Owner and Owners, Maſter and Maſters, and 
other Governor and Governors of Ships, and 
every of them, to his or their power, and for as 
much as in him or them ſhould be, ſhall provide 
that all Wares and Merchandizes which tha 
by Merchants, their Factors, or Servants, or any 
of them, brought into any Ship or Veſſel, ſhall 
be honeſtly and in good order ſaved and kept. 
And under that clauſe it is provided, that if 
any Merchant, Stranger, or other, find himſelf 
aggrieved or damnified by negligent keeping of 
the ſaid Merchandizes or Wares, or by long de- 
laying or protracting of the time in taking the 
Voyage, by the ſaid Owner, his Factor, Maſter, 
or any the Mariners of the ſaid Ship, otherwiſe 
than ſhall be agreed betwixt the ſaid Merchant, 


his Factor, Attorney, or Servant; and Maſter or 


Owner in or by the ſaid Charter-party *, (not be- 
ing letted by wind or weather) ſhall and may have 


his remedy by way of complaint beſore the Lord 


Admiral of England for the time being, his Lieu- 
tenant, or Deputy, againſt the ſaid Owner or 
Owners, Maſter or Maſters, Governor or Gover- 
nors, or his or their Factor or Factors; which 
Lord Admiral for the time being, his Lieutenant 
or N ſhall and may ſummarily, and with- 


out de ay, take ſuch order, and give ſuch directi- 


on therein, as ſhall be thought to his or their 
diſcretions moſt convenient, and according to right 
and juſtice in that behalf, which is in affirmance 
of the Civil Laws before mentioned ©. 


But Mr. Poulton rendreth this Statute 3/olere + | 7 


And for the firſt part of it, which ſctteth a rate 
1 Bo that the Charter- party, thoug 
Statute is cognoſcible by the Admiralty for the Breach of it. 

& Sup. cap. 10, 11, 12, 13. hujus lib, 2. | 
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that Maſters and Owners of Ships ſhall 
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what ſhall be paid for the freight or portage of 
Goods and Merchandizes from the Port of Lon- 
den to other places, and from thence tq London, 
I muſt needs agree with him, that the ſame may, 
or neceſſarily muſt be obſplete and out gf uſe ; for 
that ſince the time of making of the ſald Statute, 
the rates and prizes for Cables, Anchors, and 
other Tackle, Furniture, Victual, and other Pro- 
viſions, have been much altered and encreaſed, 
nar indeed are, or can the Ships themſelyes either 
be built or bought at ſuch rates or prizes qs they 


then were, ſq that they cannot be let for the ſame 


For the other clauſe of Fgreigners tranſporting 


their Wares and Merchandizes in Engiiſþ Bottgms, 
to pay no more Cuſtom than the £xyzh;þh, whether 


free they then were. 


the Cuſtomers have diſuſed the fame, and ſo made 


it obſolete, or not, Iknow not. But in caſe they have 
ſo done, I know no warrant or neceſſary Cauſę they 
have for ſo doing; but for the laſt mentioned Clauſe, 


of Ship rovide, 
that all the Merchants Wares and Merchandizes 
mall be in good order ſaved and kept, and that 


the Merchant which ſhall thereby, or by delay, 


or protracting of the Voyage (without juſt cauſe) 
longer than the time agreed by the Charter- party, 


find himſelf aggrieved, ſhall and may have his 


remedy in the Admiralty, 5 
| This is only in affirmance of the Law of that 


Court, and was both before the making of that 
Act, and hath been ever ſince uſed and practiſed 
in that Court, and cannot by the diſuſe of it at the 
Common Law (where it is not by that Act at all 


to be uſed) be made obſolete, but is by the pra- 
ctice and uſe of it, where it is appointed to be 


e 0 bt, 1 % MA: ©: 
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uſed, held, continued, and preſerved from being 


mide obſolete there. 
Now no man can ſay, but that this ſaving and 
keeping of Merchants Goods and Merchandizes 


honeſtly, and in good order, is clearly meant of 


ſuch ſaving and keeping them honeſtly and in 
good order, as well whillt the Ship or Veſſel re- 


maineth in the Port or Harbour, as when ſhe 
cometh at high Sea; and the delaying and pro- 
tracting of time in taking of the Voyage with the 


next good wind, according to the time agreed on 
by the Charter-party, i is moſt certainly a wrong or 
injury done upon the Port or Haven, and the Ju- 


riſdiction of the Admiralty in cauſes of this na- 
ture upon the Ports and Havens, by this Statute 


affirmed and confirmed. 

And moreover the very breach of the Charter- 
party, though made at land, 1s by this Act affirm- 

ed to be cognoſcible in the Admiralty, which 

bringeth me in the very next place upon that 

point and particular, wherewith I ſhall begin the 
next Book. 
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RN, 


SEA-JURISDICTION. 


—— 


The THIRD BOOK. 


n A . I. 


Wat all Differences ariſing from Contracts con- 


cerning Maritime Affairs ought to be tried 
in the Admiralty Court, and the reaſons 
"there. OT : 


TAVING been thus long upon the Ports 
and Havens, it is now full time to begin to 

think of the diſcharging of the Ship, and the deli- 
very out of her lading to the Merchants, to whom 


the ſame belongeth, and for to come to the caulk- 
ing, fitting, trimming, preparing, and furniſhing 


of her with Victual, Tackle, Apparel, and Fur- 
niture, etc. and manning her with Seamen and 
Mariners for ſome Voyage, and taking in of her 
lading from the Merchants, or their Factors, to 
be tranſported in the ſame. In the effecting of all 
which ſeveral men of ſeveral Occupations, Trades, 
and Employments, are ſeverally to be contracted 

| 1 CV 
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with, as well at Land, as upon the Port and 
Haven. The validity and invalidity of all which 
contracts, Sir Edward Coke would have to be cog- 
noſcible, triable, and determinable in the Com- 
mon Law Cdurts, according to the Courſe of the 


Common Law, and not in the Admiralty Court, 


or according to the Proceedings, Rules, and 


Grounds of the Civil and Maritime Laws. But I 


muſt here likewiſe adventure another — 7 7 with 


6 


him upon this point. 


trary, and then endeavour an anſwer unto his Ar- 


guments. And after both, I ſhall ſet forth what 


Laws have been made for the determination of 
fuch differences as fhall ariſe upon fuch contracts, 
by which Laws certainly they are ſtill to be de- 
termined. 


And firſt I fay that by Ships and Shipping, 
this Nation is ſecured and preſerved from foreign 


Invaſions, and by Trade and Commerce with fo- 


reign Nations not a little enriched; and neither 
Shipping nor Trade, can be upheld without the 
welfare of Merchants, Owners of Ships, Fitters, 


Furniſhers of them, Mariners, etc. 

And this welfare of the Merchant, Owner, Fit- 
ter, Furniſher, and Mariner, cannot be main- 
tained without a ſettled Juriſdiction of Admiralty, 


regulated according to the civil and maritime 


Laws, ſettled amongſt, and known unto all mari- 


gy e 
cauſe (as it is well known) all of them have 
| dealings with ſuch foreign Nations abroad, and 


ſuch foreign Nations with them at home, who 
boch expect and will have the ſame Juſtice meted 


to eB that they meaſure unto others; elſe will 


vey both forbear to trade with chat Nation, mw 
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mall deny them that Juſtice, and likewiſe deny 
that Nation to trade with them. 

Nov it is moſt certain that the municipal Laws 
of this Kingdom, are ſo different from the civil 
and maritime Laws, that, if maritime Cauſes (be 
they either for freight, wages, damages done to 
Merchants Goods, Building, Tackling, and Fur- 
niſhing of Ships, eic.) ſhould be here determined 
by the municipal Laws of this Nation, and be- 
yond the Seas by the civil and maritime Laws, 


they muſt neceſſarily receive many of them, a dif- 


ferent; many of them a clean contrary Judg- 
ment, | | 
To inſtance briefly in ſome few of many; if 
Mariners be hired to ſerve in a Ship, for ſo much 
by the Month, and ſerve divers Months in her, 
and the Ship dieth at Sea, and never maketh 
port; here the Judgment of theſe two Laws will 
be clean contrary. 


Likewiſe, if a Ship be let to freight at a cer- 


_ tain rate by the Month from Port to Port, and ſo 
home again, and the Ship in ſome of thoſe Ports 
ſhall be embarked for ſome months, here the 
Judgments of the two Laws both for freight and 
wages for thoſe months will be contrary, and up- 
on other emergent cauſes from hence ariſing, the 
Judgments will likewiſe be, in ſome far different, 
and in other ſome clean contrary. 


out end for end, the Judgments upon Action for 
the freight will be different, if not contrary. 
If the Merchants Goods ſhall be damnified by 


loined or ſtolen, the party not known, or if 
known, not able to make ſatisfaction here, upon 
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If the Merchants Wines, Oils, etc. be leaked 


ill ſtowage, or careleſs looking to, or ſhall be pur- 


Action brought by the Owner for his freight, and 
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by the Mariners for his Wages, the Judgments 


will differ very much. 

If in a ſtorm at Sea, or in any Port or Haven, 
the Ship and her lading be in danger, and ſome 
Goods be caſt over board, for preſcrvation of the 
reſt, by the maritime Laws, the remaining Goods 
are to be caſt into an average, to make ſatisfaction 
for the Goods caſt over board, by which Law 
certain Rules, as well concerning the danger, the 
nature of the ſeveral Goods, and the caſting them 
over board, as concerning the Average itſelf to be 
made, are preſcribed ; which Rules are not known, 
or owned by the municipal Laws of this Nation, 
and therefore cannot that Law take cognizance 
thereof, and conſequently upon Action brought by 


the Owners for freight whereſoever contracted for, 
in theſe and divers other like cafes the Judgment 


of that Law cannot be agreeable unto the rules 
and grounds of the maritime Laws. 

If a Mariner be hired by the RY and doth 
ſerve ſeveral months in the Ship, and afterwards 
deſert or leave the Ship, and run away, upon 
Action brought for his wages, the Judgments of 
the two Laws will be clean contra 

If the Mariner without leave of the Maſter lic 
on ſhore, and the Ship or Goods be damnified, or 
the Voyage protracted ; or if the Ship be not well 


moored, ſo that for default thereof ſhe be damni- 


fied or if the Mariner take up cloths, or borrow 

money of his fellow, and put the ſame in the Pur- 

ſer's Book, upon Action brought for his wages, 
the Judgments of the two Laws will differ. 


If two, be they Merchants, Owners, Mariners, 


or Furniſhers of Ships, etc. and thoſe either Eugliſb 
or Foreigners, or the one Engliſh, and the other a 
Foreigner, do for Freight, Tackle, or Furniture 
of Ships, etc, or by other Commerce in their ſea- 
Ring 


1 : 
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faring buſineſs, become indebted each to other, 
upon Action brought by either of them, the mari- 
time Law admitteth the other to alledge and prove 
what likewiſe is due to him from him that ſuech at 
the ſame time, and alloweth him compenſation, 
* which the municipal Law alloweth not, but con- 
cludeth that ſtoppage. is no payment; by which 
Law, if exerciſed in buſineſs of this nature, the 
abſent might recover much againſt the party pre- 
ſent, and he be conſtrained to wait his opportu- 
nity, for the recovery of what 1s due to him, from 
him that hath recoyered againſt him, to the lefſen- 
ing of his Stock, and great hinderance of his 
Trade: And in like manner the Non. ſolvent might 
recover much againſt the Solvent, and he nothing 
at all againſt the Non ſolvent, which would be 
very much inconvenient to all ſeatrading men, and 
2 thing hot known abroad, att 
Nov theſe maritime Laws for maritime buſi- 
neſſes are all grounded upon ſtrong reaſons, which 
if they could be here at large particularly ſet 
forth, yet would they not take away the reaſon 
whereon the municipal Laws for Land Affairs are 
grounded, in regard different Judgments in dif- 
ferent things do ariſe from different grounds of 
* reaſon: ſo that the Judgments. upon buſineſſes 
aagitated upon the Land may be grounded upon 
ot reaſon, and yet will not that reaſon hold to ground 
the like Judgment upon in buſineſs at Sea, or up- 
on the great waters, thoſe being accommodated 
—= with many advantages and helps in their agitation 
and performance, of. which theſe are altogether de- 
Wo ſtitute, _ OE Do DS, oy 
; 1 And this will introduce a ſecond reaſon why the 
= welfare of the Merchants and other ſeafaring men 
cannot be maintained without the ſettling and u 
holding of theſe maritime Laws, for deciſion of 
5 OY diffe- 
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282 The Maritime Dicæolhgie; 
differences and controverſies in maritime affairs, 
which is becauſe theſe Laws are ſuitable thereunto, 
and complete to determine all differences in buſi- 
neſſes of that nature, which, as I conceive, the 
municipal Laws of the Land are not. 

For maritime Cauſes, eſpecially thoſe for 
wages, muſt have a quick and ſudden diſpatch of 
Juſtice, the Mariners, as they come in with one 
good wind, ſo muſt they ſpeedily go out with an- 


other, and not wait Weſtminfter Hall Terms, to 


the loſs of a whole Voyage, ſuch their employ- 
ment being their whole livelihood. 
Nor muſt they commence every man a Suit ac- 
cording to his particular contract, to the expence 
of as much, if not more than his wages come to, 
but muſt as the maritime Laws allow them, com- 
mence their Action in one joint Petition to a 
Judge at all times ſettled in a readineſs, and in a 
conſtant place of Judicature, where and to whom 
they may make their preſent addreſſes, for diſ- 
patch, according to ſuch Laws as they are uſed 
unto whereſoever they come. Eh 


If the Mariner muſt have ſuch diſpatch againſt 


the Mafter, then muſt the Maſter have the like 
againſt the Merchant for his freight, out of which 
he is to pay the wages; and the Merchant the 


like againſt the Maſter and Owners of the Ship for 


damages done to his goods at fea; all which is 
ſpeedily tried at one and the fame time by the 
maritime Laws, which upon full hearing alloweth 
compenfation, and every one hath at firſt his own 
according to proof, or confeſſion upon their per- 
ſonal anſwers, and no more; otherwiſe if the Ma- 
riners ſhall by ſeveral Trials at the Common Law 
recover 'their full wages of the Maſter, and be 


gone, and then the Merchant recover againſt him 


likewiſe, or againſt the Owners of the Ship, per- 


haps 


3 oo ll 


oy | | Or, Sea- Turiſdictiun in. 28 3 
haps as much or more than their freight amount- 
eth unto, for damage done unto his Goods, per- 
* haps by the Mariners, who are gone, and not to 
be met with again, and be put afterwards to ſue 
jr their freight; this will ſoon cauſe the Owners 
of Ships to lay their Veſſels by the walls: or if 
the Mariners ſhall recover their wages of the Ma- 
ers or Owners, and be gone, and then the 
> Owners ſhall recover their freight againſt the 
Merchants, whoſe Goods are damnified or ſpoiled 
by the Mariners, and not by default of the Ship, 
or by default of the Ship, and not by any neglect 
or fault of the Mariners, or by both, and he then 
put to a Trial to recover by Jury the Damage he 
hath ſuſtained, he is like to have but little or no 
redreſs. If the Mariner ſhall have his Diſpatch, 
and be gone (which he mult have, or be undone) 
and the Merchant wait his Trial from Term to 
Term at the Common Law, then, by reaſon of the 
abſence of the Mariners, can neither the Owner 
prove the damage to be done by meer caſualty, or 
{treſs of weather at Sea; which he is not liable to 
make ſatisfaction for; nor can the Merchant prove 
the inſufficiency of the Ship, in which caſe the 
Owner is to make ſatisfaction, beſides many in- 
conveniences more which might be reckoned. b 
Thus is not the one Law only ſuitable and 
_ agreeable to the maritime Affairs, and the other 
_ unſuitable and diſagreeable thereunto ; but the 
one is hkewiſe perfe& and complete for deciding 
of all controverſies thence arifing ; the other im- 
— perfect, and in no wiſe complete for that purpoſe 
der leert. 
— For Bills of Bummery or Bottomry (for many 
— reaſons moſt uſeful, and abſolutely neceſſary in 
$4 Sea Trade) they are likewiſe triable only by the 
— maritime Laws, and can be no ways tryable at the 
— — Common 
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Common Law, whereſoever made, by reaſon the 
Ship only is liable to payment, which may be ar- 
reſted according to the Maritime Laws, either at 


the main Sea, or upon any Creek, Port, or Ha- 


ven adjoining upon the land, which cannot he 
done by the Common Law, as I humbly conceive. 

So likewiſe contracts de nautico fœnore, pecunia 
trajectitia, or nautica uſura, whereſoever made, 
are triable by the Civil and Maritime Laws, and 
not by the Common Law of England; and the Ci- 
vil Law hath ſeveral Titles concerning theſe parti- 
culars, as in the Digeſts the Title de nautico fa- 
nore in the Code, the ſame Title in the Novel 
Conſtitutions, the Title de nauticis uſuris, etc. in 
which Titles theſe particulars are defined, what 
they are, what maketh them ſo to be, and what 
maketh them not to be ſo; and are likewiſe di- 
ſtinguiſhed into ſeveral ſorts, each of which 1s ter- 
minated and limited unto it's proper bounds, as 


when this Nauticum fænus is diſtinguiſhed into He- 
teroplum and Amphoteroplum, as "ſome Authors 


term it; Heteroplum cum commeatus tantum pericu- 


lum fenerator ſuſcepit; Amphoteroplum cum et 
commeatus et remeatus periculum ſuſcepit; the one 
when he undertaketh the Danger of the Ship only 
outward bound, or only homeward bound; the 
other when he undergoeth the Danger both of the 
outward and homeward Voyage, and many other 
of the- like nature, of which the Common Law 
hath not one word, that ever I could hear of, much 
leſs any rule to guide the profetivrs thereof | in the 

Judgment of ſuch things. 
In Bills of Sale of Ships, etc. though 3 at 
Land, the parties to whom the ſame are made, 
cannot (if withſtood) obtain the poſſeſſion thereof, 
but by the Civil and Maritime Law, and power of 
the Admiralty Court. And every Ship ws 7 
| uilt 


1 Or, Sea- Furiſdiction. 25 
built, may have many Part- Owners, and moſt com- 
monly ſhe hath, and before ſhe can be completely 
built, tackled, victualled, fitted and prepared to 


put to ſea, a great number of ſeveral tradeſmen 
muſt neceſſarily have been employed therein, and 
been aſſiſting thereunto, which cannot with any 
poſſibility, every of them repair to every Owner, 
ſiome poſſibly being or inhabiting beyond the ſeas, 
bother ſome in this Nation; if all in this Nation, 


yet oftentimes ſome in one place, ſome in another, 
far remote each from other, and from the place of 
> ſuch her building, tackling, etc. to make his par- 
> ticular contract with him for his materials, work- 
manſhip, victual, or other furniture and neceſ- 
faries, ſo that neceſſarily ſome one of the Owners, 
(which commonly hath not above an eighth, ſix- 
teenth, or two and thirtieth part, and ſometimes 
one that hath no part at all) is by the reſt made 
Maſter of her, and contracteth with all theſe ſeve- 
ral tradeſmen, who regard not his ability, by rea- 
ſon the Ship itſelf 1s by the Maritime Laws liable 
for the payment of every man's particular debt, 
which Law muſt neceſſarily take place, or elſe few 
or no Ships be built and employed for trade; for 
at the Common Law I conceive they can have 
only their ſeveral Actions againſt the Maſter, with 
> whom they contracted, who for the moſt part is 
> not able to make ſatisfaction to one third part of 
; 


ICT ON 
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them, and many times not to one particular man. 
| If one Ship ſhall do damage to another, either 
at the main Sea, or upon any Creek, Port, or 
Haven, the damage muſt be ſued for in the Admi- 
> ralty Court, and Judgment given according to 
the Maritime Laws, which preſcribeth every Ship 
her rule, how to ſteer her courſe both going out to 

fea, or coming in from ſea, or riding at ſea, which 
plainly demonſtrateth which Ship was in fault, by 
which 
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which the Judgment muſt be regulated. And no 


Action can be ſe properly commenced at the Com- 
mon Law for theſe Damages, for that the Owners 


damnified can very hardly arreſt all the Owners of 
the other Ship, which did the damage, nor indeed 
can any of thoſe Owners by that Law wax) liable to 
ſuch arreſt ; but the Maſter, who, if ſolvent, will 
not come on ſhore, but take his imployment in 
fome other Ship outward bound, ſo that the reme- 


dy lieth properly againſt the Ship by the Maritime 


Laus, as hath been already ſaid. 


If a contract be made beyond the ſeas concern- 


ing any Maritime buſineſſes by bill, or otherwiſe, 
the ſame is not cognizable at the Common Law by 
their OWN books, neither indeed, if it were, could 


it receive the ſame Judgment it ſhall by the Ciyil 


and Maritime Law); for a verbal Contract is not 
made by Aſſumpſit there, as here it is; nor in a 
Contract made in writing is any thing more requi- 


red, or thought neceſſary, than the ſigning or ſub- 


ſcribing of a Bill, for performance, eic. and ſome- 
times the ſealing, but never the delivery ; nor 1s 
there any ſuch ceremony there uſed or known, 
without which by the Common Law (as I have 


heard) it is nothing; ſo that the Eugliſo Mer- | 


chants, or other ſca-faring Man's Bill, here ſign- 
ed, ſealed, and delivered, according to the for- 
malities of this Nation in that caſe required, ſhall, 
being ſued in any Court beyond the ſeas, prove 
againſt him, without due examinations of 


half the ſaid formalities, whereas the Foreign- 


ers Bill, which 1s (according to the cuſtoms and 


uſages of thoſe parts, from which they will not by 


any means depart) ſometimes only ſigned, ſome- 
times ſealed, ſometimes both, but never delivered, 
{hall for want of this one formality of delivery at 
the Common Law, prove void and of none elif, 
= an 
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and ſo the Eugliſʒi man become undone by formali- 


ties of the Engliſh Laws, ſo far different from 
thoſe of foreign Nations, eſpecially the Laws Ma- 
ritime, which are for the moſt part, if not alto- 


gether, agreeable in moſt places, if not in all. 
Many more reaſons might be given, why all con- 
tracts of this nature whereſoever made, ſhould and 


ought to be tried in the Admiralty Court, by the 


Civil and Maritime Laws, and not by the munici- 


pal Laws of this Nation; and many inſtances 


more might be given, wherein the Civil and Ma- 
ritime Laws (which are common to all Nations) do 
differ from the municipal Laws of this, and ſo 
would vary the Judgments in Cauſes of the ſelf- 
ſame nature: But that is too large a taſk to under- 


take here, and but a needleſs one, when ſome fer 
Inſtances may ſatisfy a wiſe man that intendeth not 
to quarrel, I ſhall endeavour here in a word to 
ſatisfy but one doubt by the way, and ſo proceed 
(according to the beſt of my judgment) to the an- 
ſwering the arguments brought againſt the Admi- 


ral's cognizance of theſe Contracts. Ir is objected 


that other Nations have their ſeveral Municipal 
Laws as well as England; and that therefore theſe 
Contracts may as well be tried by the Municipal 


Laws of this Nation, as by any Municipal Law of 


another. I anſwer chat they have in ſeveral Nati- 
ons, ſcveral different Municipal Laws, whereby 
they are governed within themſelves, as we are 
here; yet are thoſe Municipal Laws all grounded 


upon the Civil Law, and are no more different 
one from another, than one and the ſame leſſon 
played upon ſeveral Inſtruments, in ſeveral ſtrains; 


nor do otherwiſe differ, than as the ſeveral Inter- 
Pretations of ſeveral men upon them have differed; 


as in many doctrinal points in Divinity various 
conſtructions have been rendered, even upon the 


very 
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very text of the Divine Law, according to ſeveral 
apprehenſions and opinions of ſeveral men. 

mn For upon all their deciſions and determinations 
they quote the Civil Law, and the authentic Wri- 


ters and Commentators thereon, as is already ſaid, 


lib. ii. 


And as the controverſies happening and ariſing 


between one Nation and another, are not to be de- 
cided by either of their Municipal Laws, that being 


a way to raiſe a new controverſy, by which of 


thoſe Municipal Laws the'old ſhould be decided ; 


no more are thoſe controverſies which do ariſe con- 


cerning maritime and ſea affairs to be determined 
by thoſe Municipal Laws, but. by their Maritime 
Laws, by which they trade one Nation with ano- 


ther; and which are generally the ſame, and not 
Municipal, as is before more fully ſet forth. For 
further ſatisfaction ® vide caput 10 hujus libri tertii. 


= Sup. lib. 2. » Et vide ſup. lib. 2. c. 14. 


CHAP II. 


| The e deduced out 2 the Statute f the 


13 R. 2. c. 5. to prove that Maritime Con- 


tratts, made at land concerning Maritime 


 Aﬀairs, are not triable in the Aamuraliy 
— Court, anſwered. 


\O R the taking away the cognizance of . 
tracts made at land concerning Maritime at- 

fairs from the Admiralty Court, the Statute of 
the 13th of R. 2. c. 5. the 15th of R. 2. c. 3. 
and the 2d of H. 4. c. 11. are * by Sir 2 
Coke 


1 


„ 
$8.35” 


1 
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Coke in his before mentioned 22d Chapter of his 
Juriſdiction of Courts 2. I ſhall take them in 
G EA OG 


-- MF he firſt of them he rendereth thus, that the 


Admirals and their Deputies ſhall not meddle from 
henceforth with any thing done within the Realm 


of England, but only with things done upon the 
ſea, according to that which hath been duly uſed 
in the time of the noble King Edward, Grandfa- 


ther to Richard the ſecond; by which, ſaith he, 
it is manifeſt that the Juriſdiction of the Admiralty 
is only confined to things done upon the Sea. 


And truly taking only theſe words, it may very 


well ſeem fo to bee. Sed tota lex in omnibus ſuis 


= partibus diligenter proſpicienda eſt, et intivile eft 


(inquit Celſus) niſi tota lege perletta, de una aliqua 
particula ejus propefita judicare, vel reſpondere. 
Take we then the Statute wholly, as it is ſet down 
in the Parliament Roll in theTower, and then, to 
the beſt of my underſtanding, we ſhall find that 
the miſstranſlation hath bred a miſ-conſtruction, 
and wrong interpretation thereof. „ 

Theſe antient Statutes were made by way of Pe- 
tition and Anſwer, and ſo remain ſtill upon the 


Koll; here is ſet down only the Anſwer to the 


Petition, but not one word of the Petition, to 
which the Anſwer hath relation. Et cum non ſit 
ſatis ad inveſtigationem Furis ſi verborum ſuperficiem 
teneamus, ſed interius reſpicienda eſt mens legiſla- 
1 ratione motus fuerit ad ſtatuendum aliquid 


(ut affirmat * Oldendorpius) loco præcitato. Cert? 


nullo modo ſunt veſtiganda jura, fi verborum omnium 


ne quidem ſuperficiem iſtam aut teneamus, aut ba- 


Coke li. 4. inſtit. cap. 2. Coke li. 4. inſtit. cap. 22. 
© Oldendor, de formula inveſtigandæ actionis c. quomodo inveſti- 
ganda fit actio. L. in civile F. de legibus. 4 Oldendor. loco 
præcitato. | Ss, 9 . 

| U beamus, 
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Hramus, nec quoviſmodo eſt intelligenda mens legiſla- 
#oris, qui ratione motus fuit ad hoc ſtatuendum, 
dum ab ſcondita fit petitio, ſuper qua fundatur ſtatu- 
vum. Stire leges (inguit Celſus) non hoc eſt verba 
eopum tenere, ſed vim et poteſtatem habere. I. ſcire 
ges F. de legibus e. Quodcunque igitur negligere ef 
legum vim poteſtatemque deſtruere. I ſhall therefore 
firſt ſet down both the Petition and Anſwer. as J 
find them in the Tower Roll, and then under cor- 
rection examine the true conſtruction and interpre- 


tation of them, according to the beſt of my ability. 


The words are theſe : 
lien, prient les comes que come les Admiral; 
et lour Deputies tiegnent lour Seſſions en diverſe; 


places deins le Royalme, fi bien deins franchiſes come 


ae bors accrochant au eux plus grant poaire que u 
tour office nappertinent en prejudice de noſtre fieur* le 


Roy, et le come ley du Royalme, et grant emblemiſb- 
ment de pluſours diverſes Franchiſes en deſtruttion et 


empouriſſiment del* comen people que pleſe ordaine et 


eſtabler lour poaire en ceſt preſent Parlament quil; 


ne ſoy mellent nempriegnent ſur eux conniſances de 
nulls contracts covenances regraters, etc. que con. 


ques les quelx divent et purrant eſtre termines devait 


auter Jugges noſtre ſur le Roy deins les quatre miers 


Dengleterre deins Franchiſe et de horſe, etc. K. l. 
Roy woit que les Admirals et lour Deputies ne fe. 


mellent de ſore en avant de null choſe fait deins !: 
 Roylme mes ſolement, de choſe fait ſur le meere, ſolcic 
ce que ad eftre duement uſe en temps du Noble Ky 


Edward aiel noftre ſur ł Roy quoreſt. The firil 


part of the Petition, having ſet forth that the 
Admirals keeping their Seſſions in divers places !! 
the Realm, as well within the Liberties, as with- 


out, had incroached to themſelves greater powe! 


F. de legibus 1. ſcire leges. f Rot. Parl. an. 13 R. 2 
. : at 


than 


3 


i. 


11 
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than belonged unto their Office, etc. Then { 
much of the prayer of the Petition as is grant 4 
conſiſteth in theſe wards : 

s 9ils ne ſoi mellent nempregnent fur eur coni- 


X /ances de nulls contracts, covenances, regrates, etc. 


que con ques les ceux divent et purrant eſire termines 
devant autres Fugges noſtre ſur le Roy, deins les 
quatre miers d' Engleterre deins Franchiſe et de borſe. 
They pray that the Admirals may not ſo med 

or encroach upon the Cognizance of Contracts, 
Covenants, Regraters, etc. determinable before 
other the King*: $ Judges, within the four Seas of 
England, within franchiſe and withour. The FR 
the Petition is not granted, but tacitly denied, 

this part is thus anſwered by the King. 

Le Roy voit que les Admirals et lour Deputies ne 
foi mellent, etc. 

This Sir Edward Coke poſitively without any 
relation to the Petition, rendreth in the words be- 
fore ſet down, viz. The Admirals and their De- 
puties ſhall not meddle from henceforth with any 
thing done within the Realm of England, but only 
with things done upon the Sea; which Paulton 
more truly rendereth thus: But {till without rela- 
tion to the Petition, that the Admirals and their | 
Deputies ſhall not meddle from henceforth, of any 
thing done within the Realm, but only of a thing 
done upon the Sea; rendring of, for with, which 
is the more proper ignification of de, and will as 
conceive bring home the true conſtruction of the 
Anſwer, with relation to the Petition, to which it 
hath, and neceſſarily muſt have reference. 

It hath been affirmed unto me by ſome profeſ- 
ſors of the Common Law, that the King upon a 
Petition never grants more than is defired by the 


8 Rot. Parl an. 13 R. 2. 9.4. , 
U 2. | Eetſtion, 
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oͤcamus, nec quoviſmodo eft intelligenda mens legiſſa- 
#oris, qud ratione motus fuit ad hoc ſtatuendum, 
dum ab ſcondita fit petitio, ſuper qui fundatur ſtatu- 
vum. Sire leges (inguit Celſus) non hoc eſt verba 
kborum tenere, ſed vim et poteſtatem habere. I. ſcire 
ages F. de legibus e. Quodcunque igitur negligere eff 
legum dim poteſtatemque deſtruere. I ſhall therefore 
firſt ſet down both the Petition and Anſwer. as [ 
find them in the Tower Roll, and then under cor- 
rection examine the true conſtruction and interpre- 
tation of them, according to the beſt of my ability, 

The words are theſe : 3 3 
nien, prient les comes que come les Admiral; 
et lour Deputies tiegnent lour Seſſions en diverſes 
places deins le Royalme, ſi bien deins franchiſes come 
de hors accrochant au eux plus grant poaire que « 
tour office nappertinent en prejudice de noſtre ſieur le 


Roy, et le come ley du Royalme, et grant emblemijh- 


ment de pluſours diverſes Franchiſes en deſtruction et 
empouriſſiment del* comen people que pleſe ordaine et 
eftabler lour poaire en ceſt preſent Parlament quil; 


ne ſoy mellent nempriegnent ſur eux conniſances d 


nulls contracts covenances regraters, etc. que con. 
ques les quelx divent et purrant eſtre termines devan! 
auter Fugges noſtre ſur le Roy deins les quatre miert 
Dengleterre deins Franchiſe et de horſe, etc. R. lt 
Roy woit que les Admirals et lour Deputies ne fc. 
mellent de ſore en avant de null choſe fait deins !: 
Naylme mes ſolement, de cheſe fait fur le meere, ſolcic 
ce gue ad eftre duement uſe en temps du Noble Ky 
Edward aiel noſtre ſur le Roy quoreſt. The fir! 


part of the Petition, having fer forth that the 


Admirals keeping their Seſſions in divers places in 
the Realm, as well within the Liberties, as with- 
out, had incroached to themſelves greater powc! 


3 F. de legibus I. ſcire leges. ; f Rot. Parl. an, 13 R. 2. 
+ : . —— 
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than belonged unto their Office, etc. Then { 
much of the prayer of the Petition as is ati 
conſiſteth in theſe wards : 

s Oils ne ſoi mellent nempregnent ſur eur coni- 


ſſances de nulls contracts, covenances, regrates, etc. 


que con ques les ceux divent et purrant eſire termines 
devant autres Jugges noſtre ſur le Roy, deins les 
quatre miers q Engleterre deins Franchiſe et de horſe. 
They pray that the Admirals may not ſo med 
or encroach upon the Cognizance of Contracts, 
Covenants, Regraters, etc. determinable before 
other the Kings Judges, within the four Seas of 
England, within franchiſe and without. The reſt o 
the Petition is not granted, but tacitly denied, 
this part is thus anſwered by the King. 

Le Roy voit que les Admirals et lour Deputies ne 


foi mellent, etc. 


This Sir Edward Coke poſitively without 107 
relation to the Petition, rendreth in the words be- 
fore ſet down, viz. The Admirals and their De- 
puties ſhall not meddle from henceforth with any 
thing done within the Realm of England, but only 
with things done upon the Sea; which Poulton 
more truly rendereth thus : But {till without rela- 
tion to the Petition, that the Admirals and their 
Deputies ſhall not meddle from henceforth, of any 
thing done within the Realm, but only of a thing 
done upon the Sea; rendring of, for with, which 
is the more proper ignification of de, and will as 1 
conceive bring home the true conſtruction of the 
Anſwer, with relation to the Petition, to which 1 it 
hath, and neceſſarily muſt have reference. 

It hath been affirmed unto me by ſome profeſ- 
ſors of the Common Law, that the King upon a 
Petition never grants more than is 9 by the 


* Rot. Parl an. 13R. 2.0.41. S = 
2 Petition, 
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Petition, and that that which is granted more than 
is deſired, 1s void in Law; but that I leave to the 


determination of ſuch as are of their own profeſſion; 
but the ſame thing hath been noted unto me as a 
rule from many expert Recordmen, more eſpeci- 


ally from my old deceaſed friend Maſter V. C. 
not long before his death, then above eighty years 


of age, viz. that the King in Parliament never 
granted more than was aſked, many times leſs; 


who affirmed that this in his younger time he had 
taken for a rule from thoſe that were then ancient. 
But this Anſwer here being ſet down poſitively 


alone, without the Petition, or any relation there- 
unto, hath (as it ſeemeth to me) made the Grant 


far larger than the requeſt, which muſt not be, 
but muſt be reduced thereunto, and receive a Con- 
ſtruction, with a due relation to it. 


It being complained of in Parliament that the 


Admirals and their Deputies had encroached, as 
is before ſet forth: It is deſired by the Perition ” 
that they and their Deputies may not meddle with 
Contracts, Covenants, or Regraters, eic. triable 


before the other Judges: It is anſwered, that 


henceforth they ſhall not, of a thing done within 
the Realm, but of a ching done upon the Sea. 

The Conſtruction of the Anſwer, with relation 
to the Petition (which as I humbly conceive muſt 


not be ſeparated by any Logician) will plainly be 


-thns. 


The Admirals ard their Deputies ſhall not 


henceforth meddle with any Contracts, Covenants, 


etc, of, or concerning any thing done within the 


Realm, but only of Contracts, Covenants, %. 
of, or concerning things done upon the Sea: So 


that we plainly ſee an Anſwer to a Queſtion, or 


Petition turned into a poſitive Theſis, without re— 


lation to the thing, whereof it is an anſwer, is 
— — eallly 
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eaſily turned into another ſenſe never intended; 
and this anſwer to a Petition, tranſlated alone 
without the Petition, and put poſitively, as the 
tranſlation of the Statute putteth it, doth ſeem 
clearly to take away from the Admiral the Cogni- 
zance of all Contracts, and Covenants whatſoever 
made within the Realm, whereas taken with the 
reJation to the Petition, 1t as clearly confirms the 


Cognizance of Contracts of, or concerning things 


done at Sea unto him: For as the anſwer to the 
Petition doth grant that the Admiral ſhall not 
meddle with Contracts of things done within the 
Realm, ſo doth it reſerve the Contracts and Cove- 
nants of things done upon the Seas unto him : 
And the words, as I ſaid before, can imply no 
other thing, to the beſt of my underſtanding. 


For the following words, Solonc ce que ad eſtre 


dument uſe en temps du noble Roy Edward aiel 
noſtre ſur le Roy quoruſt. Poulton (having thus 
tranſlated the Anſwer, without mention of any 
one word of the ſubſtance of the Petition) ren- 
dereth barely thus: As it hath been uſed in the 
time of the noble Prince King Edward, Grand- 


father of our Lord the King, that now is: As if 


this poſitive Theſis, by him extracted out of that, 
which was the King's Anſwer to a Petition, and 
had only a relation thereto, had been ſo uſed in 
Edward the third's time; whereas the words are a 
reſtriction to the anſwer, and bindeth up the Law 


to what was uſed in that King's time; for Solonc, 
which in true French is Selon, Genifieth ſecundum 
or juxta, according or agreeable, ſa that if the 
Anſwer could be taken poſitiyely without relation 
to the Petition (which as I conceive it cannot be) 
yet theſe words Solonc ce que ad eſtre dument uſe, etc, 


had reſtrained and limited it, not to exceed or ex- 
tend 1t {elf to any thing that was not according or 


Uq: agreeable 
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agreeable to what was duly uſed in Edward the 
third's time: So that under correction, by that 
ſtrained canſtruction and interpretation that is made 
of the former part thereof, the Admiral is not 
barred the Cognizance either of Contracts, Cove- 
nants, or any thing elſe, which he had Cognizance 
of in that King's reign, Take that part of the 
Petition wholly, and the king wholly grants it, 
but no more. 

By the Petition it is deſired that the Admirals 
may not meddle, nor encroach upon the Cogni- 
zance of Contracts, Covenapts, Regraters, etc. 

cognizable before the other Judges the King 
granteth it, putting a difference between the Con- 
tracts, etc. of things done at Land, and of things 
done at Sea, and by this refirifiion referreth to 
what Covenants, Contracts, Regraters, etc. were 
- duly uſed and tried in the Admiralty in Edward 
the third's time, and thoſe he thereunto reſerveth 
the Cognizance of, but no other, And now it 
cometh to be mainly conſidered, whether Contracts 
and Covenants of and concerning Maritime buſi- 
neſſes, though made at Land, were cognizable in 
the Admiralty Court, or at the Common Law 1 in 
Edward the third's time. | 

And it ſeemeth plain unto me that in ; Edward 
the third's time, the Admiral had the Cognizance 
of all Maritime Cauſes, by the words of their Pa- 
| tents. I will give but one inſtance of the Patent 
of Robert Herle, already cited, p. 3.7.1. c. 1. in which 
-Thall find theſe winds : Dantes ei plenam tenore 
8 poteſtatem, querelas omnium et ſingulo- 
 Fum de bis que officinm Admiralli tangunt, et cog- 
hoſcendi in canſis matitimis, et juſtitiam faciendi, 
eich. Now if Bills of Botomry (whereby Ships 
Only are liable to the payment of the debt con- 
kracted — them) though contraſted for at land, 
h Sup. 71. 1. c. 1. 
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or if freight for the ſervice of Ships at ſea, or Ma- 
riners wages, for their ſervice at ſea likewiſe, for 
which either the Ships or Contracters are liable at 


the parties Agent's choice, though the ſaid Con- 


tracts were made at land; and the like buſineſſes 
which have their firſt riſe from ſomewhat done at 


ſea, are not maritime cauſes, I would gladly 


know what cauſes can be called maritime; for 
ſure I am, that maritimus is either trlaag7]i9 1G» 


7424 that which is on the Sea-coaſt, or neareſt 


the Sea, which the French render ou demur aupres 
ou fur le bord de ld mer; and the Spaniard cerca de 


la mar, Or it is erhaaucniG> nag Gr, belong- 
ing to the ſea, take which ſignification of the 


word you will, and the before mentioned cauſes 
will be cauſe maritime ; if for on the Sea-coaſt, or 
near the Sea, then the Contracts in ſuch cauſes, 


tho' they be made at land, are made on the Sea- 
coaſt, in the Sca-town, or near the Sea, If for 
belonging unto the Sea, then theſe Contracts 
(whereſoever they are made) are made for things to 
be agitated and done at ſea, and for things that 


cannot be done without the ſea; and ſuch Con- 


tracts they are, that if the ſea was not, would never 
have been made; and therefore theſe Contracts 


muſt neceſſarily belong unto the ſea, and ſo muſt 
thoſe cauſes which ariſe from them; and muſt as 
neceſſarily be thoſe cauſe maritime, which the Ad- 


miral is to take cognizance of. And I am confident 


that it cannot be ſhewed, that the Common Law 


had any cognizance of theſe or the like cauſes in 
Edward the third's time; or that theſe or ſuch 


like cauſes, were the. cauſes wherein the Admi- 


rals are ſaid then, or after, to have encroached 
upon the King's Courts: Nor that the Common 


Law had then, nor hath yet any poſitive Laws, 
rules, or grounds for the degiſion of cauſes of this 
nature, And clear enough it is, that even in Ed- 
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ward the third's Reign (to which this Statute hath 


reference) many Laws and rules were confirmed, 
and many made for direction of the Admiral in 


the deciſion of Cauſes of this nature (as by ſeveral 
antient Records ſhall hereafter appear) by which 
I doubt not but that it will evidently appear, that 


the cognizance of theſe Contracts concerning Ma- 


ritime affairs, where ſdever made, were then duly 


uſed in the Admiralty Court, and did 1 nth 
thereunto belong i. 


i Infra cap. proxim. et ſequent. 


CHAP. III. 


That by the antient Statutes of the Admiralty, 


and by the Laws of Oleron, it appeareth that 
Contracts made at land of and concerning Ma- 


ritime affairs, were cognizable and triable in 
the Admiralty both before, and even in the 


time of Edward the Third, whereunto the laſt 
mentioned 0 tatute maketh reference. 


F Contracts and Covenants of and concerning 
J Maritime buſineſſes made at land were cogniz- 
able in the Admiralty in Edward the third's time, 


then doth the laſt before mentioned limitation of the 
Statute of the 1 3th of Rich. 2. 5. continue them tri- 
able there ſtill, taking the conſtruction of the Statute 


to be with relation to the Petition, or without. 


But before that I go about to ſhew that they 


were then cognizable there, | by ſhall make 1 it firſt 


» Stat. Rich, * 14-4. 


ne 


1 4 - x 
F 
* 


* r 
2 2 N 
3 7 * 


n 


Or, Sea- Furiſdiction. 297 
appear, that they were there triable long before 
his time, and ſo come to the ee of them 
in his time. 

In the beginning of clint antient authentick 
book, called the Black Bock of the Admiralty, 
whereof I have formerly made mention, in which 
all things therein comprehended are ingroſſed in 


Vellum, in an antient character, which hath been 


from time to time kept in the Regiſtry of that 
Court, for the uſe of the Judges of the Admiralty 


| ſucceſſively (and is as free from ſuſpicion of being 


corrupted or faliified, as the Records of any Court 
whatſoever) are ſet down the ancient Statutes of 
the Admiralty, with directions how, in what 


manner, and of what things every Admiral ſhall 


enquire, at every Port, and Haven, after his being 


made high Admiral: Where amongſt other things, 


I find an Ordinance made by Edward the firſt, at 


Haſtings, as 1s plain by the Ordinance it ſelf, 
whereby all Stewards, and Bailiffs of Manors, upon 


| the Sca-coaſts are forbidden to meddle with any 
plea, or try any cauſe whatſoever, touching or 


concerning any Merchant or Mariner, whether by 


deed or charter party of Ships, or other things, 


amounting to the ſum: of twenty or forty Shillings. 
The words are theſe 


Item, ordonne eſto a Haſtings per le Roy Ed- 


ward le primer et ſes ſeigneurs que coment divers 


ſeigneurs avoient diverſes franchiſes de trier plees 


ou Ports, que leur ſeneſchaulx de Baliffs, ne ten- 
droient nul plee fil touch Merchant ou Mariner tant 
par fait come par chartre de nefs Obligations et au- 
tres faitz comment la Jomme amont que a xx, ou 


à xls, et ſaucun eſt endite qu'il a fait le contrare et 


de ce ſoit convict, il avera meſme le Judgement come 


III. nigrs Admirallitatis, p. 29. 
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deſus eſt dit, They that ſhall do to the contrary, 
and ſhall be thereof convict, they ſhall have the 
fame Judgment as 1s aforeſaid, which is a Year's 
Impriſonment, ſet forth in the next preceding Ar- 
ticle, for a Mariner's breaking an arreſt, made 
upon him, for to ſerve the King in any Ship. 

And the ſame Ordinance concludeth this: tem 
chacun contract fait entre Marchant et Marchant, 
eu Marchant ou Mariner outre la mer ou dedens le 
Flod markes ſera trie devant l Admirall et nemicnt 
ailleurs par lordonannce dudit Roy Edward, et ſes 
ſeigneurs. Allo every Contract of a thing done 
between Merchant and Merchant, Merchant or 
Maxiner, beyond the Seas, or beneath the Flood- 
mark, ſhall be tried before the Admiral, and no- 
where elſe, by the Ordinance of the ſaid King Ed- 
Ward and his Nobles. 

And in another thick covered Book with great 
Braſs Boſſes, kept in the Regiſtry of the ſaid Court, 
whercin are ſet down ſome things of Antiquity, 
and likewiſe ſome things of latter times, I find 
this very Ordinance ſet down in expreſs words, 
agreeing both with the former part and with the 

Addition thereunto. 1 
Wherein I likewiſe find an Article of Enquiry 
in Latine, containing the whole ſubſtance of this 
very Ordinance, in theſe words: Item inquiratur 
de biis ſeneſchallis et ballivis quorumcunque Domino- 
rum per coſtera maris Dominia habentium, qui tenent, 
vel tenere uſurpent aligquod placitum mercatorum, 
vel marinariorum concernens, excedens ſummum qua- 
draginta ſolidorum; pæna qui inde preſentati fue- 
rint et ſuper hoc convicti panam quinque librarum et 
judicium ſubibunt, et hæc oft Ordinatio Edward: 
primi, apud Haſtings regni ſui Anno ſecundo. 

Item quod quilibet contractus initus et fattus inter 
Calcatorem et Mercatorem, Marinarium, aut alios 

5 5 ultra 
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ultra mare, five intra fluxum maris, vel refluxum 
vulgariter dictum Fludd-marke erit triatus et termi- 
natus coram Admirallo, et non alibi, per Ordinatio- 
nem pradiftam. +} | 

m And by an Inquiſition, long ſince tranſlated out 
of an ancient French Copy into Latin, by one 
Roughton, and Ingroſſed in the ſaid black Book, 
I find this whole Article in the ſelf fame words, 
fave that inſtead of theſe words pænam quingue li- 
brarum et judicium fubibunt, the words are theſe : 
Eandem panam ut ſuper et judicium ſubibunt 2 
which agreeth with the Ordinance itſelf, which 
referreth to the puniſhment in the preceding Ar- 
ticle thereunto : which puniſhment is (as is ſet 
forth before) a whole year's Impriſonment. 

n Now that this Ordinance and this Article on- 
ly forbiddeth Stewards, and Bailiffs of Mannors, 
for meddling with ſuch Maritime Contracts, and 
Cauſes, it 1s becauſe that at that time, there were 
no other Courts that could encroach upon the Ad- 
miralty; for the King's-Bench was not ſettled in 
any conſtant place, but followed the King, where- 
ſoever he went; and the Juſtices in Aire, and 
Juſtices of Aſſize being Itinerantes, and fometimes 
at home, and ſometimes in their Circuits, and 
| ſometimes in one place, ſometimes in another, and 
ſo in no certain place, and leaſt of all in any Ports, 
or Haven Towns, never did nor could take Cog- 
nizance of Maritime Contracts, or Cauſes, which 
always required a moſt ſudden Diſpatch, and 
could not expect their uncertain coming; nor was 
the Court of Common: Pleas then ſettled ; for it 
was reſolved to be ſettled in ſome conſtant place, 
but in the ninth year of Henry the II, all which 
will appear, by what I have formerly fet down, 


bs Rough. Ar. 38. n Sup. li. ess. 98 
9 Now ]§ 
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Nov that theſe Contracts and Covenants con- 
cerning Maritime Affairs, though made at Land, 
were continued. cognoſcible in the Admiralty 
Court, in Edward the IIId's time, as well as be- 
fore, will likewiſe plainly appear thus. 

The Laws of Oleron, which were brought in- 


to this Kingdom by Richard the Firſt, were abſo- 


lutely and completely fertled, and eftabliſhed in 
this Nation by Edward the Third, in the twelfth 
year of his reign, as will plainly appear, by that 


ancient Record of the Tower, intituled, De Articu- 


lis ſuper quibus etc. Anno Regni Regis Edward. III, 
12 which is already ſet down, which I will here 
repeat, becauſe I will not turn you back to the 
other place, being there made uſe of to another 
purpoſe. 

Item ad finem quod reſuniarey et continuetur ad 
fubditorum proſecutionem forma procedendi quondam 
erdinata et inchoata per avum Domini noſtri Regis, 
et ejus concilium ad retinendum et conſervandum an- 
tiquam ſuperioritatem maris Angliæ, et nos officti 
Admirallitatis in eodem quoad corrigendum, inter- 
pretandum, declarandum et conſervandum leges et 


Statuta per ejus anteceſſores Angliæ Reges duduin 


ordinata ad conſervandum pacem et juſtitiam inter 
omnes gentes Nationis cujuſcunque per mare Angliæ 
tranſeuntes, et ad cognoſcendum ſuper omnibus in 
contrarium attemptaiis in eodem, et ad puniendum 


deliuguentes et damna paſſis ſatisfaciendum, que qui- 


dem leges et Statuta per dominum Richardum quon- 


dam Regem Angliz in reditu ſuo d terrd ſantts cor- 


recta fuerunt, interpretata, in inſuld Oleron publi- 

cata, et nominata in Callicd Lingud, la ley Oleron. 
Theſe Laws thus brought in and thus eſtabliſhed 

for the direction and uſe of the Office of the Ad- 


- 9 Secunda pars hujus Capitis. P Super li. 
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miralty (as its plain they were by the very Words 


of this Eſtabliſhment, Et nos oſſicii Admirallitatis 
in eodem, etc.) were many of them of no uſe at all, 
if the Admiral had not, at, and after the time of 
the bringing them in, or were not at, and after 
the time of the ſettlement thereof, to have had the 


Cognizance of Contracts and Covenants made at 
Land, of and concerning Maritime affairs; for 


many of them do ſet forth and declare, what 


Judgment is to be given by the Admiral upon ſuch 


Covenants and Contracts; and the very firſt Judg- 


ment ſetteth forth in whiit caſe the Maſter of a 


Ship, (being come to a ſtrange Port) may there 
{cli the Ship, and in what caſe he may not, and 
in what caſe he may pawn ſome of his tackle, and 
in what not; all which muſt needs be done by 
Contract or Covenant, and he muſt neceſſarily 
ſcek his Chapman at Land, and not at Sea. And 
who ſhould have the Judgment of ſuch Contract, 
whether it be good, or a void Contract, but the 
Admiral who hath his direction by theſe Laws, 
how to judge, I know not. The words of the 
Judgment are theſe : 

1 Premierement leu fait ung homme Maſtre dune 


nef la nef eſt a deux hommes, ou a trois la nefs, ſeu 


part du pais dont ille eſt et voyent a Bordeaux, ou a 
la Rochelle on alles, etc. ſe frette pour aler en pags 


eftranges, le Maſtre ne puet paſſe vendre le nef fil na 


commandement ou procuration des Seigneurs, mais 
fil a meſtier de deſpenſ il puet bien mettre aucuns des 


apparilx exgaige par conſeil des compaignons de la 
nef et ceſt le Fagger en ce cas. 


Again, a Maſter of a Ship hireth Mariners in 


the Town where the Ship is, and by their Agree- 
ment, Contract or Covenant, ſome are to be at 


4 Oler, Judg. 1. 
marinage, 
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marinage, others at whole pay in money, which 
done, the Ship can find no freight to go to the 
place where the Maſter intended to go, and whi- 
ther he hired his Mariners, but muſt go further, 
or not ſo far. This no doubt is contracting and 
covenanting at Land for a Maritime Voyage, 
which cannot as, I believe, be by the common Law, 
according to the Maritime Rules decided, nor hath 
it any Rule of itſelf to judge it by, whether any 
of the Mariners ſo hired are bound to perform this 
new Voyage or not, which if the Profeſſors thereof 
ſhall undertake, I much tear that in this very firſt 
queſtion they muſt judge clean contrary to the 
Laws of the Sea, or clean contrary to the grounds 
and principles of their own Law, which are very 
good and very reaſonable in the Land Affairs; 
but the reaſon thereof will not hold in Maritime 
buſineſſes, as I have ſaid before. And excellent 
Authors there be written by Civilians, which give 
exact reaſons of the differences of judgments in 
land buſineſſes and ſea affairs. 2. Whether thoſe 
that are hired at marinage, or thoſe that are hired 
at full deneirs are the rather bound to perform the 
Voyage. 3. Upon what terms thoſe that are. 
freeſt are bound, and muſt perform the ſame. 
4. What is to be done in caſe the Voyage prove 
ſhorter or longer than that which was agreed for, 
The Judgment upon theſe particulars 1s ſet down 
briefly in the twentieth Judgment of Oleron, and 
is by other Civil Law Authors amplified, with ex- 
preſs reaſons of every particular. The words of 
the Judgment in the Laws of Oleron are theſe * : 

Ung Maiſtre dune nef loue ſes Mariners en la ville 

dont la nef eſt les lowe les #ngs a Marinage les autres 


r Supr, li. rito ſecundo, cap. 1, 2. 1 Oler. jud. 20. 
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à deniers ilx veoient que la nef ne puet troun fretts a 


venie en ſes parties et leur convient alxr et plus loing- 


nes ceulz qui vont a marinage la doivent ſervir, mais 


ceulx qui vont a deniers le maiſtre eſt tenu a leur 
croiſtre leurs loyer veve par veve et corps par corps 
par la raiſon qui les avoit louez et a termine lieu et 
cilz viennent plus pres que leux covenant la pris il 
doit avoir ſon loyer tout au long, mais il doit aidera 
rendre la nef la ou il la priſt, ſe le maiſtre veult a la 
venture de Dieu, et ceſt le judgement en ce cas. 
Other Judgments there be which determine in 


what caſes the Maſter of a Ship may ſell part of 


his Merchants Wines, or other goods, without 
breach of his Charter- party, or contract of a 


freightment, and in what caſe ſuch his ſale or con- 
tract for ſuch wines or goods (which muſt neceſ- 


ſarily be made at _ ſhall be good and ſufficient 


in law. 


And ſuch caſes as theſe the Admiralty adjudgeth 
ſometimes at one, two, three, or four hours warn- 
ing, or in a very ſhort time; for if ſuch Caſes 


ſhould wait Terms or Courts, many a Voyage 
would oftentimes be loft, to the extraordinary 
great damage both of Merchants, Owners, Maſters, 
and Mariners of Ships. 

Bur for Contracts and Covenants between the 
Maſter of a Ship and his Mariners, for their wa- 


ges, ſome have thought them to be upon ſuffe- 


rance allowed by the Common Law unto the Ad- 
miralty, for the quick diſpatch of Mariners, and 
they ſhould not be inforced to bring ſeveral Ac- 
tions at that Law; but had it been at the allowance 


or ſufferance of that Law, another reaſon might 
have been added of ſuch their allowance or ſuffe- 


rance, viz, becauſe theſe poor men ſeldom have 
any money to expend in Suit, for obtaining of ſo 


{mall a ſum, as commonly their wages ſeverally 


= amounteth 
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amounteth unto, whereas in the Admiralty they 
are, and always have been heard ſummarily with- 
out payment of one penny, for the Judge's extra- 
ordinary pains in the hearing, and determining 
cauſes of this nature; and an Advocate expecteth 
but a ſingle fee from them all, be they never ſo 
many, which oft-times amounteth not to two- 
pence a piece. 

But we fee plainly, that ſuch manner of Con- 
tracts belonged unto the Admiralty Court by Law 
eſtabliſhed and confirmed in the 8 year 
of Edward the third, and ſo did all Contracts and 
Covenants between Merchants and Maſters, and 
Owners of Ships for freight or the like. 

A Maſter of a Ship lets a Ship to freight to one 
Merchant or more, and they covenant and agree, 


that they ſhall ſo lade, that the Ship may be ready 


to depart by a certain day, and they fail, and 


have not fully laden by that time, ſo that the Ma- 
ſter loſeth his time, and oft - times his MONDE 1 ; 
this is a Contract or Covenant made at land; 
hath the Common Law no law or _ that ever O 
could learn, to judge the ſame by : Whether 
in this place the Maſter may ak with any 
other Merchant for a new freight, or not. 2. 
What lading boarded firmeth the Contract, and 
holdeth it on, and what freeth it. 3. In caſe the 
Contract be held firm, how many days after the 


term is expired, bring the Merchants within the 
compals of the law to make ſatisfaction. 4. What 


ſatisfaction is to be made, and in what manner. 


. How ſuch ſatisfaction being made, the fame is 
5 to be divided between the Maſter and the Mariners. 


And 6, How ſuch an Accident firmeth or altereth 
the Contract made between the Maſter and the 
Mariners. If therefore, in Sea affairs there were 


not Sea Laws-and Rules to limit and regulate ſuch. 
5 general 
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general Contracts, but that they ſhould be held 
broken for defect of performance of every particu- 
lar circumſtance at the Common Law, very many 
and great Inconveniencies would follow in Caſes of 
this nature, becauſe as the land is more firm than 
the ſea, ſo are not land buſineſſes ſo ſubject unto 


various events, as the ſea affairs are, but are at a 
far more certainty for the performance of particular 


circumſtances, than the ſea affairs poſſibly can be; 
and yet it will not be denied, but that ſome Con- 
tracts made at land, concerning Land buſineſſes, 
are againſt the Law, ſome void by Law, and ſome 
muſt be regulated by Law, much more muſt ſuch 


as concern Maritime affairs be regulated by ſuch 


Laws as are moſt proper for them, which are the 
Maritime Laws; and if theſe Laws ſhall not be 


obſerved and followed in this Land and Nation, as 
well as in all others, the Engliſo Merchants, and 


the Engliſh Mariner and Owners of Ships will be 
tied to ſuch inconveniencies as the Merchants, 


Mariners and Owners of Ships of no other Nation 
are, to their extraordinary diſadvantage; but this 


is but a digreſſion, which hath been ſpoken of 


more at large elſewhere, and therefore we will re- 


turn to the matter. ß 
As the twentieth Judgment of Oleron is ſet 
down for a guide and direction of the Admiral 


and Judges of the Admiralty in the particular Con- 
tracts before mentioned therein between Maſters 
of Ships and Mariners; ſo doth the twenty. ſecond 
Judgment ſet down a. rule, to guide and direct 
them in the Judgment of Contracts, and Covenants 


made between Merchants and Mariners, and Own- 
ers of Ships in the caſe above ſpecified, which is in 


ſome particulars of that caſe plain enough, yet in 


Super. lib. cap. 
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306 The Maritime Dicaologie ; 
all it cannot be perfectly underſtood, but by ſuch 
Civilians as are very well vers'd in other both an- 
cienter and ſubſequenter Authors, who have wrote 
of the Maritime Laws; the words of this Judgment 
I ſhall here ſet down. | 
* Ung Maſtre frette ſa nef a ung Merchant et 

eſt deviſe entre eux et im*s ung terme pour chargier 
la nef et les Mariners par le ſpace de xv jours ou de 
plus oultre et aucune foiz en pert le Maiſtre ſon 
fret, et ſa meſſion par default dung Merchant, le 
Marchant eſt tenu a lamender, et in celle amende que 
fera faitte les Mariners auront le quart et le Maiſtre 
les trois parties, par la raiſon qu'il trouve les coſtes ; 
ceſt le Fudgement en ce cas. i 

This Judgment is without queſtion a plain di- 
rection to the Admiral and Judges of the Admi- 
ralty, what to determine in ſome of the particulars 
above-mentioned, upon a Contract made at Land 

for freight of a Ship, which ſerveth ſufficiently for 
my purpoſe, to prove that the Admiral and Judges 
of the Admiralty had both before, and in Edward 
the third's time (who in the twelfth year of his 
reign eſtabliſhed theſe Laws) Cognizance of Con- 
tracts made at Land between Merchants and Ma- 
riners, and Owners of Ships for freight. 
And to this Judgment, which ſheweth what is 
to be determined in caſe of freight, where the 
Merchant is in fault or delay, I ſhall add, and here 
ſet down one Judgment more, which ſheweth 
what is to be determined, when the Mariner, or 
any of the Owners are in default or delay : As if 
a Merchant do take to freight by Contract or Co- 
venant, any Ship lying in any Port or Haven, and 
it falleth out that the Ship is ſtopped or ſtayed, 
through default of the Mariner, or any of his 


X Ol. Jud. 22. 
, Owners 
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Owners, and how and in what manner this Con- 
tract or Covenant holdeth, or holdeth not; and 
theſe are the words of the Judgment. 

Item ordonne eft et eftably pour loy et cuſtume de 
la mer, que ſe ung merchant a frette une nef en quelque 
Port que ſe ſoit et a viengne, que le nef ſoit empeſchee 
pour default du maiſtre ou du Seigneur à cellui a qui 
la nef eſt, le merchant qui avoit freite la nef puet re- 
quirra le maiſtre en telle manier : Fe te requier que tu 
mettes mes biens ou mes denrees en la nef et le 
maiſtre dit que la nef eft empeſchee ge par aucun Seig- 
neur le Merchant qui avoit frette la nef ſe puet par- 
tir du covenant et affretiment du dit maiſtre et af- 
Fretter a ſon choys ailleurs ſans ce que ſoit tenu au dit 


maiftre de rien amender, et ſe le Merchant ne troube 
frett il puet bien demander au maiſire ſes dommages 


pour la raiſon qu'il la mye tenuz ſes Convenants et af- 
frement deſſus ditz, et le maiſtre lui doit amender, et 
ceſt le Fudgement en ce cas, 


2 Several other Judgments there be, which 
(when a Ship is ſo taken to freight by any Mer- 
chant) do ſet forth ſeveral duties to be performed, 


both on the Merchants part, and likewiſe on the 


| Maſters and Mariners parts, which I ſhall not here 


ſet down, becauſe it is not my drift, or purpoſe to 
| ſhew what the laws of the Seas are, but only to 
ſhew that by the laws of Oleron eftabliſhed in Ed. 


ward the third's time, Contracts for freight of 
Ships, and Mariners Wages were cognoſcible in 
the Admiralty Court, and theſe Laws are left as 


guides and rules for the Admirals and Judges of 
the Admiralty to determine ſuch cauſes by, 
Hence it is plain to my underſtanding, "that the 
Statute of Richard II, though taken in the moſt 
general conſtruction, without reference or relation 


Ol. Jud. 28. z Ol. Jud. 26. jud. 29, et 30. jud. 31, 
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to the Petition (which I cannot by any means be 
drawn or perſuaded to allow) yet being reſtrained 
with this reſtriction Solonc ce que ad eftre duement 
uſe en temps du noble Roy ail noſtre quoruſt, doth 
no ways at all take away the Admirals, or the 
Court of the Admiralty's Cognizance of any thing 
whatſoever was cognoſcible before them, in Ed- 
ward the third's time, and ſo conſequently doth it 
not take away the Cognizance of Contracts for 
freight, nor wages, nor are they any of the en- 
croachments complained of in the Petition, where- 
unto that Statute 1s an anſwer. 
And divers other Judgments there be amongſt 
theſe Laws of Oleron, which determine Contracts 
made between the Maſters of Ships and Pilots, or 
Loadſmen, whether the ſame be made at land or 
_ elſewhere, for the conducting of Ships into Ports 
and Havens, or from one Port or Place to ano- 
ther; I ſhall only quote ſome two or three of them | 
and leave the reſt. ..- 
tem ſe ung lodeman prent charge fu in 4 7 
amaner une nef en aucun port et avient qu*en ſa de- 
faulte la nef ſoit perie, etc. marcbandiſes endoma- 
gees, ete. 
b Item eſtably eſt pour cuſtume de mer que ſe une 

nef eſt perdue par la defaulte de une lodeman, etc. 
ng bachellor eſt lodeman de une nef et eſt loue 
a la mener juſques au port ou len la doit diſcharger, 
etc, And ſome others there be of the lame na- 


And the ancient Statutes of the Admiralty and 
Laws of Oleron, before mentioned, eſtabliſhed by 

the ſaid King Edward the third, in the twelfth 

year of his reign, as is before declared, having 


3 Oler. Jud. 33. b Oler Jud. 24, et mw 
ſettled 
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ſettled © the cognizance of ſuch Contracts, and 
Maritime Cauſes in the juriſdiction of the Admi- 
ralty, he granteth the ſame to his Admirals by 
their Patents (as appeareth by that Patent before 
mentioned, granted unto Robert Herle in the thir- 
ty-fifth year of his reign.) “ But (as it ſeemeth) 


ſome in thoſe times having oppoſed, or at leaſt- 


wiſe afterwards interrupted this ſettlement, the 
ſame King cauſed an Inquiſition to be made at 
Quinborougb, the ſecond day of April in the for- 
ty-ninth of his reign, before William Latimer 
Chamberlain of England, and Warden of the 
: Cinque Ports, and William Nevill his Admiral of 
the North, by near twenty of the moſt able and 
| beſt ſkilled ſeafaring men of ſeveral Port Towns of 
this Nation, of and concerning the ancient cuſ- 
toms of the Admiralty, to be held firm, and con- 


tinued according to their Verdict, as I have at 
large ſet forth in the twelfth chapter of the ſecond 


book of this treatiſe ©. et 55 
[ ſhall therefore proceed to ſhew, that by the 


ſaid Inquiſition, it plainly appeareth, that Con- 


tracts made at land of and concerning Maritime 


affairs, were in Edward the third's time cognoſcible 


and triable in the Admiralty Court. 


© Supra. 4 Edw. III. * Sup. li 2. cap. 12. 
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That by the Ancient Inquifition taken at Quin- 
borough in Edward the third's time, it ap- 
peareth that the cognigance of Contracts made 
at land concerning Maritime Affairs belonged 
then and before unto the Admiralty Court. 


JT hath been an antient Rule or Maxim amongſt 

Merchants, Owners of Ships, Maſters of Ships, 
and all forts of Mariners and Seamen, that Freight 
is the Mother of Wages; therefore are the Mari- 


ners wages to be paid out of the freight the Ship 


hath earned z and the damages done to the Mer- 
_ chants goods by the Mariners, or ſuſtained through 


their negligence, is to be paid out of the freight ; 


and what is fo paid out of the freight, is to be de- 


ducted out of their wages; and by this rule all are 


neceſſarily cognoſcible in one and the ſame Court or 


Judicature; and the damage done at ſea being 


cognoſcible in-the Admiralty, and no where elſe, 


that cauſe muſt neceſſarily carry the other two 


along with it, both which are likewiſe there tri- 
able, both for this and divers other reaſons in the 
firſt chapter of this third book expreſt . But I am 


likewiſe here to ſhew, that by the Inquiſition ta- 
ken at Þ Quinborough, in Edward the third's time, 
for direction of the Admiralty Juriſdiction, as is 


already ſet forth, the ſame were both then and be- 
tore cognoſcible in the Admiralty Court. 

y the fourteenth Article of that Inquiſition, if 
a Ship be let to freight for ſeveral prices or rates 
of affreightment, the whole freight ſhall be caſt 


a Sup. li. z. c. 1. b Sup. cap. of the ſecond book. 
| | | up 


I. 
4 


Or, Sea- Furiſdiction. 311 
up rateably, and the Mariners paid out of the 
whole; ſo that the Admiralty is to take cogni- 
zance of the ſeveral contracts of affreightment 
made by the Merchants before the lading of their 
Goods, and to cauſe the Mariners to be paid their 
wages they had contracted for before their entering 
into their ſervice on Shipboard, according to the 

* faid agreements of affreightment : The words of 

the Article are theſe, 
© Item ſe une nef ſoit affreta a divers pris de 

= fretters, lentier de tout laffret ſera accompte enſemble 

” et les portages paiez aux mariners ſelon lafferant du 

3 fret de chunn tonnel lun accompte come dit eſt aroit- 

tement avec quis lautre. 

12 Divers rules there are in the Maritime Laws for 
direction, whether, and when Mariners are to 
have their wages contracted for, when not, when 
all, when ſome part thereof, and what part thereof, 

2 which are guided by the rates of payment of 

* freight. I ſhall inſtance but in one more out of 
this Inquiſition, and that ſhall be out of the very 
next article to that before ſet down, which follow 

eth in theſe words: 
Lem une nef ſoit affrettee deurs quilquè lien que 
ſoit et ait certain jour limite de paiement de ſon fret 
en endenture, ou autrement les Mariners ſeront paiez 
de la moitie de lieurs louyers a la charge de la nef, 
et de lautre moitie quant meſme la nef ſera venus en 
lien de ſa diſcharge ſe le maiſtre ou le ſeigneur de la 
 nef ny veult come dit eſt avoir la nef loſtel et de leure 
ſeront itz Paier aac la moitie du at fret eft 

rel”. + 

- being plain then that this Inquiſition was in 
Edward the third's time, taken for the direction 
of the Judicature of the Admiralty, it is as plain 
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312 The Maritime Dicæolog ie, 
by theſe Articles, that in his time the Admiral had 
cognizance of Contracts made for freight of Ships 
and Mariners wages, whereſoever the ſaid Con- 
tracts were made, and then the Statute of Richard 
the Second, cap. 13. being ſhut up with this clauſe 
of Solonc ce que ad eftre duement uſe en temps du 
noble Roy Edward ail noſtre, doth no ways take 
away the cognizance thereof from the Admiralty, 
which is a thing I cannot too often repeat. 85 
Neither reſteth this Inquiſition here, but 5 
what matters were cognoſcible, are to be deter- 
mined before the Admiral by the Laws which I 5 
have in the former chapter quoted out of the Laws 
of Oleron, and by divers others of them, as well 
as thoſe there quoted, and by divers other Articles 
in the foregoing part of this Inquiſition, being | 
then full ſettled and eſtabliſhed. It is towards the 4 
latter end of this ſaid Inquiiition provided, and 
care is thereby taken, that neither thoſe matters, 
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nor any of that nature ſhould be elſewhere in any = 
other Cone meddled with : I ſhall only take two = 
or three Articles together, which appoint, that at [3 
all Admiralty Seſſions enquiries ſhall be made of 
all ſuch as ſhall implead or ſue any man in ap, 


other Court than the Admiralty, for any matterftrs 
or things there cognoſcible or determinable, eitger 
by the foregoing Laws or Articles, or otherwiſe : 5 
And thoſe are the 31, 52, and 53 Articles of this 1 
Inquiſition, which follow in theſe words: 1 
Item ſoit enquis de tous ceulx q empledent au- 
cun home a la commune loy de la tre“ de choſe ap- 
purtenant dancien droit a la loy marine. 
f Item ſoit enquis de tous juges qui tien et devant 
eulz aucuns plets appurtenants par droiture a la court 
de ladmiralte, 


— MAL eh : N 
r EO SEE Ie 2 
ODS IE OI re, ge ARE ag, E- 
* o Ab or rv at 'Y " n 
WET WR Fo gs A AT AAP 


222 — ö c 
ä ES „ DH OOO I Lg ph 
Le RE ( 


Ing. Quin. art. 51. : Ing. Quin, art, 52, | 
| b Item 


* 

4 
045 
3 

* 

2 

0 
8 5 


A 
2 
* 
CF 
ES 
* 
. 
+a; 
8 
% 
wy 
7 N 
1 
194 
. 
by *: 
1 
* 
8 
2 
N 
* 
4 1 
* * 
3 
0 
SLY 
8 
LY 


DELLS I he EN e 


TC 
eee 


31 5 7 7 N 
1 3 AL Ix 
NESS SIS IT EY 


„ ä * * a 
LED OP 7 6 s 2 
RE oe ty wie — 


A WWW S A On EE! 
rh Se TO OS IE I N 3 8 N 
äVVVWWWWwÿWwWWWWWWWWWWWWWWWW oO I TER 
2 — Ierodeas EOS EI ALE SORT DE ESTI I EO WB C2 un Og” ee LE Lane 


Or, Sea- Turiſdictiun. 313 
Item ſoit enquis de tous ceulz qui diſtourbent les 
lieutenants de ladmiral ou autres ſes miniſters de faire 


duement execution de ſes mandements. 
Theſe Articles are not only for the enquiry of 
all ſuch as have impleaded any man at the Com- 


mon Law of the land, for any thing appertaining 
of ancient right unto the Maritime Law, but like- 
wile of all ſuch as have held before them any pleas 
of right belonging unto the Court of the Admi- 
ralty, according to the Laws of Oleron, and the 
ſeveral Articles of this Inquiſition, both ſettled 


and confirmed in the time of his Reign; and to 


enquire of all ſuch likewiſe which have at any 
time diſturbed the Lieutenants of the Admiralty, 
or any other of the Miniſters of the Court in the 
due execution of their Mandats and Warrants. 

I might here proceed further, to ſhew that by 


that other Inquiſition tranſlated out of old Frencò 


into Latin by Roughton, and ſet down in the before 


mentioned black book of the Admiralty, it like- 


wiſe plainly appeareth that Contracts made at land 
concerning Maritime affairs were then, or before 


that time, triable in the Admiralty Court: For whe- 
ther that Inquiſition was taken in Edward the 


third's time, or before, doth not appꝭ ar, the ſame 


bearing no date, and in that regard likely to be 
far more ancient; but becauſe the ſame is in moſt 
- particulars agreeable with this Inquiſition, and in 
regard I have touched upon it already in the chap- 


ter h where I have argued the ſelf ſame matter from 
the Laws of Oleron, I ſhall here paſs it over, and 


paſs unto the other Statutes which are inſtanced in 
againſt the cognizance of matters of this nature in 


the Admiralty Court. 


8 Inq. Quin. art. 53. Sup. I. 2. ca. 10. 


CHAP. 
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CHAP. . 


The Argument deduced out of the Statute of the 
1 wy of R. 2. cap. 3. to prove the Contracts 
made at land concerning Maritime affairs, are 


not cognoſcible in the Admiralty Court, an- 
 feered. 


Am now come unto the ſecond Statute urged 


by Sir Edward Coke, againſt the Juriſdiction 
of the Admiralty, which howloever he took to 
be plain for his purpoſe, yet well weighed, and 


rightly conſidered from the original, in my judg- . 
ment, maketh clearly againſt it, and confirms the 
conſſruction I have made of the Statute of the 1 3th 


of Ric. 2. in the ſecond chapter of this Book a. 


I ſhall firſt ſet down the Statute it ſelf, as he 


rendereth it, then as Poulton tranſlateth it; and 
laſtly, as the original truly hath it, which is wor- 
thy the obſerving ; and then come to ſet forth the 
true meaning and ſenſe thereof, according to my 
beſt underſtanding. 


b And firſt it is by him thus rendered, That the 


Court of the Admiral hath no manner of Cogni- 


zance, Power nor Juriſdiction of any manner of 


Contract, Plea, or Querele, or of any other thing 


done, riling within the Bodies of the Counties, 
either by Land, or by Water, and alſo of Wreck, 
of the Sea: But all ſuch manner of Contracts, 
Pleas, and Quereles, and all other things riſing 
within the bodies of the Counties, either by Land, 


or by Water, as is aforeſaid, and alſo wreck of 


the Sea, ſhall be tried, determined, diſcuſſed, and 
remedied by the Laws of the Land, and not be- 
7 Sup. cap. 2. hujus lib. Þ Coke li 2. Inſt. cap. 22. 

fore, 
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fore, nor by the Admiral nor his Lieutenant in no 


manner. Nevertheleſs of the death of a man, and 
of maim done in great Ships, being and hover- 
ing in the main ſtream, in the great Rivers, only 
beneath the points of the ſame Rivers, and in no 
other place of the ſame Rivers, the Admiral ſhall 


have Cognizance. 


In the ancient Statutes, which were made by 
way of Petition and anſwer, Poulton in his Collec- 
tion of Statutes, generally ſetteth forth the Peti- 
tion by way of Preface to the body of the Statute, 
which he deduceth out of the anſwer, which in all 
Statutes which concern not one Juriſdiction and an- 
other, he hath done plainly and well enough, in the 
moſt, and yet not in all. 

The fame method and order he hath not obſerved 


in the tranſlation of theſe before mentioned Sta- 


tutes, which concern the Juriſdiction of the Ad- 
miralty, wherein he, or ſome other whom he hath 
followed, hath not dealt fo fairly in my judgment, 
as he hath done in the tranſlating and collecting of 
the reſt ; as may well be obſerved by comparing 
them with the Originals ; he rendereth this Statute 


thus 3." 
At the great and grievous complaint of al the 
Chances, made to our Lord the King, in this 


preſent Parliament, for that the Admirals and their 
Deputies do incroach to them divers Juriſdictions, 
Franchiſes, and many other profits pertaining to 
our Lord the King, and to other Lords, Cities 


and Buroughs, beſides thoſe they were wont or 


ought to have of right, to the great oppreſſion, 
and impoveriſhment of all the Commons of the 


Land, and hinderance and loſs of the King's pro- 
fits, =. of many other Lords, Cities, and Bo- 


roughs through the Realm : It is declared, or- 
dained, and eſtabliſned, that of all manner of 


Contracts, 
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Contracts, Pleas, and Quarrels, and of all other 
things done, riſing within the bodies of Counties, 
as well by land as by water, and alſo wreck of the 
fea, the Admiral's Court ſhall have no manner of 
cognizance, power, nor juriſdiction, but all ſuch 
manner of Contracts, Pleas, and Quarrels, and 
other things riſing within the bodies of Counties, 


as well by land as by water (as before) and alſo 
wreck of the ſea, ſhall be tried, determined, diſ- 


cuſſed and remedied by the Laws of the land, and 
not before, nor by the Admiral, nor by his Lieu- 
tenant in any wile ; nevertheleſs of the death of a 
man, and of a maim done in great Ships, being 
and hovering in the main ſtream of great Rivers, 
only beneath the Bridge of the fame Rivers nigh 
to the Sea, and in no other places of the ſame 
Rivers, the Admiral ſhall have cognizance, and 


alſo to arreſt Ships in the great Flotes, for the 


great Voyages of the King, and of the Realm, ſav- 
ing always to the King all manner of forfeitures 
and profits thereof coming; and he ſhall alſo have 
juriſdiction upon the ſaid Flotes, during the ſaid 
Voyages, only ſaving always to the Lords, Cities 
and Boroughs their Liberties and Franchiſes e. 

As for the expoſition of this Statute made by 
Sir Edward Coke, I ſhall only leave it to be con- 
ſidered how it varieth from Poulton's, and both 


vary from the Original, aiming, as I cannot but 


believe, at their own ends, when meeting together 
in ſubſtance, will, being rightly e con- 
clude one and the ſelf ſame thing. 

But having here challenged Mr. Poulton, or him 


whom he hath followed, that he hath not dealt ſo 


fairly in the Tranſlation of theſe Statutes, as he 


e Stat. 15 R. 2. c. 3. 


hath 
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Or, Sea- Turi ſdiction. 317 
hath in the Tranſlation of the other, I ſhall here 
ſhew how, and wherein he hath miſ-tranſlated the 
ſame, before I proceed any further. | 


My firſt challenge is, that in the Preamble to 
the firſt of theſe two recited Statutes d, he affirm- 


eth that there was a great and common clamour 


and complaint, which had been oftentimes made 


before that time, etc. whereas there is mention of 


no one word thereof in the Petition, which denot- 
eth any manner of clamour, but only a modeſt 
complaint of things done by the Admiralty Courts, 
which indeed ought not to haye been done, as 


plamly appeareth by the Petition it ſelf, and the 


anſwer thereunto ſet down before e: But it is a 


thing merely invented in diſgrace of the Admirals 
Juriſdiction. And ſecondly, that there is, as 1 
ſhewed before, left out the whole Prayer of the 
Petition, both that part which was granted, and 
that which was not granted, by which means he 


would wreſt and ſet awry, as I conceive, the ſenſe 
and meaning of the Statute. Thirdly, that in the 
Preamble to this Statute, as in the former, it is 


ſaid it was made at the great and grievous com- 


plaint of all the Commons, made unto our Lord 


the King, etc. whereas there 1s mention of no one 


word, which denoteth either great or grievous 


complaint in the Petition; but is only inſerted as 
the other words were in the former Statute, Other 


things that were in this Petition, are not ſet forth 
in the Preamble of the Statute, which I ſhall not 


_ queſtion, becauſe I do not find that they were 


granted, but tacitly denied; and therefore ſhall 


proceed to the Petition and Anſwer, as they ſtand 
in the Parliament Roll in the Tower, out of 


4 Stat. 13 R. 2. cap. 5. © Sup. cap, 2. hujus lib. 555 . 
| whic 
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318 The Maritime Diceobgie ; 
which this Statute is deduced. And theſe be the 
words: 

f Item prient les communes pour profit ds Roy et 
de Roylme, que come les Admiralls et lour depntes 
acrochent a eux diverſes juriſdittions, franchiſes et 
autres profits que appertinent a Roy et as auters 

Shires et Cities, et Burghs quels ne ſolient avoir de 
droit a grant impoveriſhment de la come et areriſ- 
ment de profits Ia Roy que pleſe comander as ditz 
Admirals et lour deputes quils mettant avant en ceſt 
part'aint lour clayme del juriſciction franchiſe et 
profits quils clament davoir appendant a lour office 
Mint que declaration de lour clayme en eſcript puiſſe 
eſtre fait en ceſt preſent Parlament per ount la come 
y purra ſavoir dont ele ſerra entendent ou dit Admi- 
ral et dont nempe. 

Rex, le Roy voet que de touts maners, contracts, 
plees, quereles, et touts autres choſes faits ſourdant2 
deins les corps de Countees ft bien per terre come per 
eawe et auxint de wreck de meere la Court de la Ad- 
mirall eit nulle manner coniſance, poair ne juriſdic- 
cion, mes ſoient triez termines diſcus et remediez 
par les loyes de la terre, et nemye devant ne per I Ad- 
mirall ne ſon Lieutenant en nulle manner, nient 

meyns de mort d home, et de maheim faitzes groſſes 
miefs eſteantz et hoverantz en my le haut fil des 
groſſes rivers, tant ſolement paravale les pontæ de 
meſmes les rivers pluis procheyns al meer et en null 


autre lieu de meſmes les rivers eit P Admiral coni- 


ſance et auxint dareft des niefs en les grantz-flotes 
pur grantz viages du Roy et de Roylme, ſavant au 
Roy touts manners forfaitures et profitz et en pro- 
venantz et eit enſement juriſdiccion ſur les ditz flotes 
durantz les dites viages, tant ſolement ſavant ton« 


* Rot. Parl. 15. R. 2. n. 30. 


dis 
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dis as Shires, Cities, et Burghs lour liberties, et 
franchiſes. 

The tranſlations of the fore part of this Statute 
(the preamble excepted) though they do ſomewhat 
differ one from another, and both in ſome fort 
from the original, yet in matter of fubſtance they 
may very well be brought to the ſame meaning 


and conſtruction, This Statute was made within 


two years next after that of the 13th of Richard 
the Second, when the true meaning thereof ren- 
dered with the relation unto the Petition (accord- 
ing to the cuſtom of thoſe times when all Statutes 


were ſo made, viz. by petition unto the King, 


and his anſwer thereunto) was not forgotten; and 
had that of the 13th of Richard the Second born 
that conſtruction Sir Edward Coke hath ſince 
made of it, the Petition whereon this of the 15th 


of Richard the Second is founded, need never 


have, nor ever had been made (I am confident) 
but theſe Weſtern Petitioners (from whence all 
theſe Petitions came, and not from ſo general and 


common a clamour as Poulton makes it, as plain- 


ly appeareth by the Records cited by Sir Edward 
Coke in his 22d Chapter of the Juriſdiction of 
Courts, towards the end thereof, under this title 
therein, Addition of ſome Records of Parliament ) 
not being ſatisfied concerning the plain meaning 
of the former Act, pray now that the Admirals 
and their Deputies may bring into the Parliament 
their Claim of Juriſdiction, Franchiſe and Profits, 

which they claim to belong unto their Office : So 
| that the declaration of their claim being made in 


writing in this preſent Parliament, that may be 
_ reſerved unto them, which {hall belong unto the 


laid Admiral, and no more. So that whether this 
part of the Petition concerning the Admirals giv- 
ing in their claim in writing unto the Parliament, 
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E 320 The Maritime Diczologie ; 


i Sup. cap. 2. hujus lib. 3, 


was granted or tacitly denied; or whether they 


gave any ſuch claim or not, doth not appear, but 
it doth plainly enough appear unto me, that up- 
on this Petition, a true conſtruction and expoſi- 


tion of the ſaid former Statute is made, which is 


multò magis contemporanea expoſitio, than that ex- 


poſition made of it, by the firſt Judgment given 
after twenty years at the Common Law againſt 
the Admiral's Power and Juriſdiction upon the 
Ports and Havens, which Sir Edward Coke s citeth 
in his ſaid 22d Chapter of his Juriſdiction of 
Courts, and calleth optima quia contemporanea. 


This then muſt therefore be h nelior expoſitio than 


his, and his not optima, which Judgment is more 


at large handled and treated of before. Now the 
Expoſition of that Statute of the 13th of Richard 
the Second i, made by this part of the Statute of 
the 15th of the ſame King, is not diſagreeable to 
the conſtruction I have made thereof in the ſecond 
Chapter of this Book, and is, as I conceive, ab- 


ſolutely in affirmance thereof, being ſo expounded. 


Which Expoſition, as I have there ſaid before (be- 


ing taken with relation to the Petition, and join- 


ing them both together as they ought to be) ren- 
dereth itſelf thus. The Admiral ſhall not meddle 


with any Contracts, Covenants, etc. of or concern- 


ing a thing done within the Realm. This faith 
_ plainly that of all manner of Contracts, Pleas, and 
Quarrels, and of all other things done, ariſing 


within the bodies of Counties, etc. the Admiral 
ſhall have no manner of cognizance, etc. But they 


ſhall be tried, etc. by the Laws of the Land, and 


in this both Tranſlations in ſubſtance made of this 
part of this Statute by Coke and Poulton, agree 


© $ Coke Juriſd. of Courts, cap. 22. Sup. cap. 5. l. 2. 
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with the Original, which faith de touts manners, 


contratts, plees et quereles, et touts auters choſes 
ſur dantæ deins les corps de counties, etc. la Court 
la Admirail eit nulle manner* cogniſance, etc. Only 


here they would both purpoſely pare off (though 
to little purpoſe) the letter à from the word arifing, 


and tranſlate ſourdantæ, riſing; ſomewhat to blind 
the true ſignification, and make the word that 
importeth moſt, ſignify little or nothing, or at 
leaſt not to be taken notice of: But let it be ari- 


ing, or riſing, do but take notice of it, and then 


the Contracts and Covenants that the Admiral is 


forbidden to meddle with, are the Contracts and 
Covenants of, or concerning things done within 
the Realm, ſaith the firſt of theſe two Statutes z 
and Contracts, Pleas, Quarrels, and other things 
done, ariling within the bodies of Counties, faith 
the other; for ſo ſignifieth the word furdantx. So 
that Contracts and Covenants, etc. of or concern- 


ing buſineſſes done at ſea, the Admiral is not for- 
bidden to deal with, or take cognizance of, nor 


of Contracts, Covenants, etc. from them ariſing 
= no nor of things done within the bodies of Coun- 


ties, which have relation to the Sea, or to Navi- 
gation, or do from thence ariſe, is the Admiral 
forbidden the cognizance, but hath full power 


and juriſdiction over the ſame, not at all in my 


apprehenſion reſtrained by either of theſe two Sta- 
tutes. VV q 2 
Now Charter parties, or other Contracts for 
freight or wages, tackling, furniſhing, or victual- 
ling of Ships, etc. cannot be ſaid to be Contracts, 


or Covenants of, or concerning things done with- 
in the Realm, or ariſing from things done, or to 


be done within the bodies of Counties, though 
they be there made, but are Contracts, or Cove- 
nants of, or concerning maritime buſineſſes done, 
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322 The Maritime Dicæolbgie; 
or to be done at Sea, and ariſing from ſuch things, 
as are there done, or to be done, which be the f- 
nales cauſæ of ſuch Contracts, from whence all 
actions, or motions do ariſe; a fine omnis oritur 
atio; it is cauſa cauſarum et impellit efficientem ad 
—— et preſeribil deſtinatis ordinem ad — 
um. 

r anſportation of Men, Merchandizes, 
Wares, and Commodities of all ſorts, from one 7 
Kingdom or Nation to another, or from one Port 
to another by Sea (a thing not to be done within 1 
the Realm, or within the body of a County) is the 
Jig, or finalis cauſa, from whence all Contracts 
or Covenants, for freight, wages, tackling, fur- 
niſhing, and victualling of Ships do ariſe ; ſuch 
Contracts and Covenants are therefore by theſe 
very Statutes, in my Opinion, cognoſcible and 
tryable in the e Court, and no Where 
Sl: 
IHF Bargains, Contracts, or Covenants for Land, 
Houſes, Leaſes, Money, or other Land Conme- 
dities, be made upon the high Sea, and the 
Deeds, Bonds, Bills, or other Writings be there 
ſigned, ſealed, and delivered, here the Conſtru- 
ction of both the Statutes will be, that though 
the Bargains, Contracts, Covenants, etc. were 
made at Sea, yet they were of, and concerning 
things done, or to be done at Land, within the 
Bodies of Counties, and ſo cognoſcible and tryable 


by the Law of the Land, which is true enough; 


and then certainly in Contracts and Covenants 
made at Land of, or concerning things done, or 
to be done at Sea, or ariſing from things there 
done, or to be there done, the fame Statutes ought 
to be afforded the lame Conſtruction and Interpre- 
tation, | 


And 
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And had not this word Surdantz, ariſing 
cleared this Conſtruction upon this Statute, yet 
would the Law itſelf have avoided that Conſtru- 
ction which hath been made of the other. For as 
in Land Affairs, by Law every man is to be un- 
derſtood, to have contracted in that place, where 
that which is contracted for, is to be periormed ; 
fo in Sea Affairs doth the ſame Law and Rule 
hold; and in this point the Law is clear, k Con- 
traxiſſe unuſquiſque in eo loco intelligitur, in quo ut 
perficeret ſe obligavit, F. de obligat. et actionibus, 
J. contraxiſſe; | ad hoc etiam facit lex, aut ubi. F. 


de bonis authoritate jud. poſſ. et 1. heres, Sect. fina- 
li. F. de judiciis; et l. 65. F. de judiciis. And 


this point is further amplified, ® Nam locus con- 


tractus is proprie dicitur non in quo inſtrumentum 


fuit conſeriptum, ſed in quo conventio ſuam in ſe re- 


cepit perfettionem. Deciſ. Senatus Dolani per Gre- 


vellum Deciſ. q r. u. 8. 

The Maſter or Owner of a Ship doth Contract 
with the Merchant, for ſo much freight by the 
month, to tranſport his wares and merchandizes 


by Sea; this contract is to be underſtood by Law 


to have been made at Sea, where the Ship ſerved, 
and where ſo much money for ſo many months 
grew due; and the gloſs upon the before cited 
Law, faith, Cum eſſem Bononiæ, promiſi tibi dare 
centum in Civitate Mutinæ, et de hoc factus eſt con- 
tractus Bononiæ, dicitur quod poſſum convenire 
7 ad illa centum, quaſi ibi videar contrax- 
e. 5 


one hundred at the City of Mulina, and hereof 


F. de obl. et act. 1. contraxiſſe. F. de bonis auth. 
jud. poſſ. F. de jud. I. bares 5 fin. F. eodem 1. 65. m De- 
cif. ſen. Dolani per Grevellum Deciſ. 91. n. 8. 


2 2 Con- 


When I am at Bononia I promiſe to give you 
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YM 24 The Maritime Diccologie; 
a Contract is made at Bononia, yet may I be con- 
vented at Mutina for this hundred, as if I 
ſeemed there to have contracted, fo that I am ſub- 1 
ject to the Juriſdiction of that City. So having, \ 
_ contracted at London to tranſport any thing at, or | 
by Sea, at a certain rate by the month, I am ſub- 65 
ject to the maritime and ſea Juriſdiction. But it 
may be objected that io juris is allowed in al! 
Laws, and although a man be bound to 
money at one place, he may be ſued at another, 
and ſo a man being bound to tranſport goods, or | 
perform any other duty, or ſervice at one place, 
yet he may per fictionem juris be feigned, or pre- 
ſumed to have been bound to perform the ſame PF 
elſewhere, and ſo be ſued elſewhere. Sol. I an- 
ſwer that it is true, if my fiction be of a thing poſ- 1 
ſible, it may be allowed; as if I be bound to pay 
money at London, I may be ſued at York, be- 1 
cauſe it is poſſible I might have been bound to 7 
have paid it there: But if my fiction be of a thing 
impoſſible, it may not be allowed, for impoſſibili- $ 
ties nature abhorreth : As if I bind myſelf to tran -.. 
port a Merchant's Goods, to ſome Port beyond 2 
the Seas, it is impoſſible I ſhould do it by Land; 
ſuch a fiction, therefore, that I have done it by. 
Land, is not to be allowed; nor am I for non- 
performance ſubject to any Land Juriſdiction, 
Out of the grounds of this Argument might de de- : 
duced a far larger debate, which by reaſon of the | 
many differences between the Civil and Common 
Law in this point, would be too tedious. I ſhall 
therefore inſiſt no longer thereupon, but come to 
the latter part of this Statute, viz, Nevertheleſs of 
= the death of a man, and a maihme, etc. which had 
| been more properly inſerted among the particulars 
which concern the Admirals Juriſdiction upon the 
Ports and Havens ; z but being here by Sir Edward 
Coke 
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Cote enforced all together, I cannot here let it paſs 


without the obſervation due unto it. He, as I 
ſhewed before, in this chapter rendereth this part 
of the Statute thus: * Nevertheleſs of the death of 
man, and a naibme done in great Ships, being and 
hovering in the main ſtream of great Rivers, only 
beneath the points of the ſame Rivers, and in no 


other place of the ſame Rivers, the Admiral ſhall 
have cognizance ; excluding him from his power 


of the death of a man, and a maihme, etc. of ar- 


reſting Ships in the great Flotes for the great Voy- 


ages of the King, or of the Realm, within the 
Ports and Havens, which both the original Sta- 


tute, o and Poultor's Tranſlation alloweth him, as 


appeareth by what is already ſet down in th's 
Chapter. And this only cogniſance of the death 
of a man, and a maihme (by this his rendering of 
the Statute) he will allow the Admiral only beneath 
the points of theſe great Rivers, which the origi- 
nal ſetteth down Pontz, and Poulton's Tranſlation 
r or 

All that is beneath the points of great Rivers 


(it is well known) hath always been accounted 


the main Sea; ſo that by this conſtruction of this 
part of the Statute, he hath limited the Admiral's 
Juriſdiction to the death of a man only, and a 


maihme, and arreſting of great Ships, eic. and that 
upon the main Sea only, and will not allow him 
either Contracts or Covenants made at land, of, or 
for buſineſſes there done, nor the cognizance of 
any thing done upon the Havens ; but howloever 


after this his conſtruction of this word, he preſent- 
ly with one and the ſame breath, ſomewhat con- 
tradicts himſelf ; for in his very expoſition of this 
cauſe, he faith thus: This latter clauſe giveth the 


Sup. hoc cap. i Sup. hoc cap. 5 
3 Admiral 
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226 The Maritime Dicæologie; 
Admiral Juriſdiction in caſe of death and maih me 
(with neither of which we ever meddled) but with 
all other things happening within the Thames, or 
any other River, Port, or Water, which are with- 
in any County of the Realm; ſo that the cogni- 
zance of this death and dame, which before 
was allowed the Admiral only beneath the points, 
is now acknowledged never to have been meddled 
with at all by the Judges of the Land, though 
done upon the Thames, or any other River or Port, 
but only other things there happening; but how 
duly that was done, hath been before examined 
upon his very propoſal of theſe two Statutes, and 
what he promiſeth ſhall appear afterwards ; he ap- 
prehended that all men muſt needs grant (which 
proveth far otherwiſe) that the Admiral hath no 
juriſdiction or power upon the Ports and Havens, 
more than what this Clauſe giveth him, and there- 
fore, faith he, this Clauſe giveth the Admiral fur- 
ther juriſdiction in caſe of death, or maihme; and 
indeed by theſe words, Nevertheleſs of the death 
of a man, and a maihme done beneath the bridges, 
it may at the firft reading ſeem that the Admiral 
ſhould be before forbidden to meddle with the 
cognizance of any thing elſe there, and that the 
cognizance of theſe things ſhould only be reſerved 
unto him, which withall would ſeem very ſtrange ; 
and therefore more duly weighed and conſidered, 
this word Nevertheleſs doth not reſtrain the Admi- 
ral to theſe particulars only, viz. the death of a 
man, and a maihme, and arreſting of Ships, ezc. 
but the Statute ordaining immediately before, that 
all Contracts, Pleas, and Quarrels, and all other 
things ariſing within the bodies of Counties, as 
well by land as by water, ſhall be tried by the Law 
of the Land, [eſt the waters beneath the firſt _ 
Bridges ſhould be taken to be within the bodies of 
| Counties, 
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Counties, and the Admiral, by the words as. well 


by land as by water ſhould be excluded from his 
cognizance of things there done. Under that Gene- 
ral of as well by land as by water, falleth this ex- 


ception or limitation, Nevertheleſs beneath the 


Bridges next unto the Sea, pluis procheyn al meer, 
(by them diſtinguiſhing the waters within the bo- 
dies of Counties, from thoſe that are not within 
the bodies of Counties) the Admiral ſhall have 


cognizance of matters even of the higheſt nature, 


and greateſt concernment, even of the death of a 
man, and a maihme, arreſting of Ships, etc. not 
excluſive, excluding him from the cognizance of 
matters of an inferior quality and nature; for by 


the Argument 2 majore ad minus, he that hath 


power in the weightieſt affairs, hath certainly 
power in matters of leſs conſequence, and ſmaller 
concernment; and it doth ſeem ſtrange to me, that 
any man ſhould think that the makers of this Sta- 
tute (whom Sir Edward Cote affirmeth to be cu- 
rious therein) ſhould truſt the Admiral with the 
cognizance of the death of a Man, and a maihme, 


_ etc, where they ſhould not truſt him with the ſink- 


ing or maihming of a Ship or Veſſel, or of the 
cognizance of the pilfering, or ſtealing of a Cable, 
or ſome ſuch petty trifle : and it may as well be 
ſaid that the Aab by this Statute hath power 
to arreſt Ships in the great Flotes for the great 
Voyages of the Common- wealth, but he hath no 
power to arreſt the Ships, Guns, Boats, Tackle, 
or Furniture; or that when he hath arreſted ſuch 


Ships, he hath no power to preſs Mariners, or to 
take up Victual, Tackle, Furniture, or Ammu— 
nition for them; and how agreeable to reaſon 


(whereon all Laws ought to be grounded) this 1s, 


T leave it to the judgment of all men; and though 


this arreſting of Ships may be ſaid to be of no 


14 matter 
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328 The. Maritime Diceologie ; 
matter of cognizance, yet is there. the ſame rea- 
ſon of the one, there is of the other. 
| Yet of matters cognoſcible by the Admiral, it 
may be queſtioned, why theſe two particulars, 
namely the death of a man, and a maihme ſhould 
only be ſpecified, and nothing in general be ex- 
preſt, for the cognizance of other thing there 
done, if the ſame were intended him. Ratio eſt in 
promptu. Sir Edward Coke could not ſay, nor can 
[ believe any man elſe, or ſhew that before the 
making, this Statute, the Common Law Courts 
ever took cognizance of any matters concerning 
Ships, or other Veſſels, their Tackle, Furni- 
ture, Ammunition, or whatſoever elſe to them be- 
longing or appertaining, but always left them to 
the cognizance of the Admiral, as matters belong- 
ing to the Sea, and ſo proper to the Sea Juriſdi- 
Ction ; but for the death ofa man, and a maihme, 
which oftentimes happen above the firſt Bridges 
(where Ships neither do, nor can come con- 
veniently) whereof the Common Law had cogni- 
zance, and not diſtinguiſhing of ſuch death or 
maihme, whether the ſame was done above or 
beneath the ſaid bridges, they had unduly taken 
cognizance thereof, as well beneath the bridges as 
above, as appeareth by what Sir Edward Coke 
himſelf hath cited in this his 22d chapter of his 
Juriſdiction of Courts, out of the 8th of Edward 
the Second, tit. coron. 399. where it is affirmed, 
that it is no part of the Sea where one may ſee 
what is done on one part of the water, and of the 
other, as to ſee from one land to the other? ; that 
the Coroner ſhall exerciſe his Office in this caſe, 
and of this the County may have knowledge, 
whereby (faith he) it appeareth that things done 


? 8 Ed. 2. tit, Coron, 399. 
17 5 there 
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there are triable by the Country (that is by Jury) 
and conſequently not in the Admiralty Court. Now 
by his leave, it only appears that they would have 
made it law, that of the death of a man there, 
which concerneth the Coroner's Office, they might 
take cognizance, and this, faith he, is affirmed for 
law by Stanford's Pleas of the Crown, lib. 1. fol. 
51. 6. in theſe words, If one be ſlain upon any arm of 
the ſea, where a man may ſee the land of the one part, 
£ and of the other, the Coroner ſhall enquire of this, 
and not the Admiral, becauſe the Country may take 
5 cognizance of it %, And he voucheth the ſaid au- 
' thority of the 8th of Edward the ſecond, where- 
| upon he concludeth in theſe words: So this 
proveth that by the Common Law, before the 
' Statute of the 2d of Henry the fourth, the Admiral 
nad no Juriſdiction but upon the high Seas, which 
1 is no good concluſion, if well obſerved; as if it 
were impoſſible that the Common Law could not 
by ſome men be miſtaken, and made to encroach 
upon the Juriſdiction of the Admiralty, as the 
Admiralty is accuſed to have done upon theirs; 
Whereas here we ſee it plain in the 8th of Edward 
the Second, they had, or would have done in this 
particular; and therefore in expreſs words doth 
this Statute declare, that of the death of a man, 
and a maim, the Admiral ſhall have cognizance 
beneath the firſt bridges. Let no man therefore 
from this of the 8th of Edward the Second con- 
clude that the Admiral hath no Juriſdiction of any 
thing done upon the Ports and Havens, or water, 
where one may ſee from one ſide to the other, 
ſince that one particular from which a general is 
argued (an argument never allowed amongſt Scho- 
lars and Logicians) is by Statute corrected. 
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For the reſt of the particulars, whereon Sir Ed. 
Coke inſiſteth, he inſtanceth not in any one before 
the making of theſe Statutes (ſaving that before 


mentioned, and thus corrected by this Statute) nor 
of almoſt thirty years after the making of the laſt 


of three, and well nigh forty years after the mak- 


ing of the firſt of them; for it will be found to 
be little leſs than thirty years from the Second of 
Henry the Fourth, to the ſixth of Henry the Sixth, 
and little leſs than forty from the thirteenth of 
Richard the Second, to the ſixth of Henry the 


Sixth, in which year the firſt Judgment is ſaid to 


be given in the Court of Common Pleas, upon theſe 
Statutes, which Sir Edward Cokeaffirmeth tobe with- 
in twenty years of the making of the Statutes. And 
therefore his firſt obſervation upon the Judgment, 


raiſed from this miſtaken ground is, that it is con- 


temporanea expofitio *, which he ſaith is expoſitio 


optima, as is ſaid before, to which I may without 


danger agree and conſent ; for I ſhall in the next 
Chapter fave one ſhew that there is expo/itio ma- 
gis contemporanea *, and will not very well agree 
either with this, or any other of theſe latter Ex- 
poſitions of thoſe Statutes ; and what 1s inferred 
upon this Judgment by Sir Edward Coke *, that it 


depended in adviſement and deliberation, in the 


Court of Common Pleas eight Terms, as is be- 

fore repeated, will clearly take away what 1s both 
by Stanford and himſelf affirmed in general, upon 
that one particular, of the Coroners taking his In- 


queſt upon the death of a man upon the water, 


where one may ſee from the one ſide to the other, 
by that of the eighth of Edward the Second, 
namely that it appeareth, that by the Common 
Law before the Statute, things done there were 


Sup. li. 2. ca. 5. 5 Inf. eap. 7. li. 3. 4 Sup. li. 2. 
A. 5. N : 
trlable 


9 ö 9 : 2 
we n 9 5. . n Soo 4 * — — - 
A ar ls pO . 2 * 3 rag 22 -1 n q 1 : 
2 þ 1 = ** * ad 1 * 1 * 2 * * * 5 
Y hs 9 3s. S — 8 2 — erer — 25 1 * — ud ed N . 
n F * .. e GY: — 2 Poa, N e os” 
2 A — . I Od a one 


F Or, Sea-Furiſdiftion. 331 
1 triable by the Country (that is by Jury) and not 1 
. in the Admiralty Court; for if this had been ſo 1 


| 
— 401 
} 
clear as both theſe two would make it, then need- 48 


E: ed not the Judges of the Common Pleas have | 11 
| adviſed or deliberated two days upon that —_— 
' int, wherewith they were troubled two years; 

8 which long deliberation and adviſement plainly 

A ſheweth, that they were at firſt very loth to ad- 

venture themſelves upon the ſeas (though at a 

Port) where they had never been before, yet at 

length they adventured, hut truly, without any 

offence be it ſaid, in a rotten Bark, without 

either Pilot or Stearſman, as I conceive ſuch a 

Voyage hath ſeldom been taken ſince, until Sir 
Edward Coke's time, immediately after which 

ſome have followed his Bark or Veſſel, and will 

' fo continue, if their Voyage be not ſtopt. But I 

| ſhall proceed unto the next Statute, leaving that 
3 point of the cognizance of the wreck of ſea in 
1 this Statute mentioned (which is a thing that con- 

cerneth not Contracts, eic. about Maritime Affairs 
made at land) unto a Chapter by itſelf. 
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De Argument deduced out of the Statute of the 
ſecond of Henry the Fourth, cap. 11. to prove 
the Contracts made at land concerning Ma- 
ritime affairs, are not cognizable in the Ad- 
1 e redargued. 
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. HE Statute of the ſecond of Henry the 
1 Fourth is likewiſe urged againſt the . 
1 rals Cognizance of Contracts and Covenants made 
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at Land concerning Maritime Affairs, and hath 
been uſually recited in prohibitions with the other 
TWO. | * | | 
Fhis Statute 1s thus rendered by Sir Edward 
Coke. It is enacted (faith he) that the Act of the 
thirteenth of Richard the Second, cap. 5. be 
firmly holden, and kept, and put in due execu- 
tion, and further at the prayer of the Commons, 
that as touching a pain to be ſet upon the Admi- 
ral, or his Lieutenant, that the Statute and the 
Common Law ſhall be holden againſt them, and 
the party grieved ſhall recover his double da- 
mages. 1 

For the firſt part of the Statute he apprehendeth 
that he hath given a due expoſition of that of the 
thirteenth of Richard the Second, by ſetting 
down the anſwer to the Petition, without any re- 
lation to the Petition itſelf, and then indeed this 
Statute to ordain that the former ſhould be firmly 
holden and kept, and put in due execution, would 
have made ſomewhat to his purpoſe : But if that 
| firſt Statute be duly examined, and receive a due 
_ conſtruction, then I conceive this will no ways ad- 
vance his Cauſe. He further inferreth, that be- 
cauſe this Statute doth ordain, as touching a pain - 
to be ſet upon the Admiral, or his Lieutenant, 
that the Statute and Common Law ſhould be 
holden againſt them ; that therefore it appeareth 
by this Act, that the Statute of the thirteenth of 
Richard the Second is but an affirmance of the 
Common Law, which he promiſeth ſhall after- 
wards appear, which I with much diligence in 
my reading expected, but could find nothing more 
than what (as I hope) hath in its due place receiv- 
ed an anſwer. And if we examine the original 


a Coke's Juriſ, of Courts, „„ 
| | Statutes, 
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Statutes, and Poulton's Tranſlation of this part of 


| this Statute, they will plainly ſhew what Statute, 
E1 and what Common Law ſhall be holden againſt 


them. 
15 I ſhall therefore how ſet down the Statute ac- 
a cording to the original, and likewiſe Poulton's 
5 Tranſlation thereof; and the original is by way of 


5 petition and anſwer in theſe words. 

$1 b Parl. 2 Hen. 4. mem. 75. It. prient les co- 
J mes que les eftatutz faitz en temps le Roy Rich. 
3 touch la juriſdiccion de Courte Admiraltie ſoient te- 
: auz et firment gardez et que ladmiral, et ſes lieute- 


Ly nantz ne teinont null mannor de plee deinz la Court 

d' admiral en contre la forme et Ordinance des dits 

Bc] eſtatutæ et fils fount a contre en courgent la peine 

1 xx J. paiant la moite au Roy, et lautre moite a Porte- 
1 eve. 

oi R. ſoit leflatute ent fait tenuz et outre ceo quant 

2 peine metre ſur IU Admiral ou ſon lieutenant ſoit le- 

ſtatute et la come ley tenuz denez eux et que rely 
boy ſente quereue en contre la forme de le dit etatute, 
eit ſa occaſion per briefs foundue ſur lecas evers celui 


genſi purſue en la Court d' Admiraltie, et recover 
ſes dammages denums meſme le purſueant au double 
et encourge meſme le purſuant la peine de xl. en it 
le Roy pur ſa purſuit enſi failz, fil ſoit attemte ©. 
Which Statute is by Poulton rendered thus, 
Item, Whereas in the Statute. made at Meſtmin- 
fer, the thirteenth year of the ſaid King Richard, 
amongſt other things, it is contained that the Ad- 
mirals and their Deputies ſhall not intermeddle, 
from henceforth of any thing done within the 
Realm, but only of a thing done upon the Sea, 
according as it hath been duely uſed in the time 
of the noble King Edward, Grandfather to the 
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ſaid King Richard, our faid Lord the King, will- 
eth and granteth that the ſaid Statute be firmly 


holden and kept, and put in due execution ; and 
moreover the ſame our Lord the King, by the ad- 


vice and aſſent of the Lords Spiritual and Tem- 


poral, and at the Prayer of the ſaid Commons, 
hath ordained and eſtabliſhed, that as touching a 
in to be ſet upon the Admiral, as his Lieute- 
nant, that the Statute, and the Common Law be 
holden againſt them; and that he that feeleth 
himſelf grieved againſt the form of the ſaid Sta- 
tute, ſhall have his action by Writ, grounded up- 
on the Caſe, againſt him that doth ſo purſue in 
the Admiralty Court, and recover his double da- 
mages againſt the purſuant, and the ſame purſuant 
ſhall incur the pain of ten pounds to the King, for 
the purſuit ſo made, if he be attaintee. 
Now it plainly appeareth by the Original, 


which I have here verbatim ſet down, that thts 


Statute is only in confirmation of the former Sta- 
tute as originally enacted, according to the true 
conſtruction thereof, which taken together with 
that expoſition of the fifteenth of Kichard the 
Second, hath truely rendered of that and the ſame, 
being taken with relation to the Petition as I con- 
ceive it ought to be, and by Sir Edward Coke and 


Poulton's Tranſlations here, it is in affirmance of 


the firſt of them only, as Poulton himſelf hath in 
his Tranſlation thereof rendered it; ſo that nei- 
ther of theſe two Tranſlations agree with the Ori- 


ginal, ſaving in this, that he that ſhall find him- 
ſelf aggrieved againſt the form thereof, ſhall re- 


cover double damages againſt the purſuant. 
Now what may be called Damages that ſhall be 


| recovered double by this Statute, is a great que- 


ſtion: If. a man do ſue in the Admiralty Court, 
and there recover, and is paid a juſt and due debt 
2 


. 
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of 100 J. which he ought to have ſued for in the 


Common Law, and might have there ſurely re- 
covered, the queſtion whether the other party can 


be faid to be damnified, that 100 J. over and 


above his expences and trouble; z I cannot imagine 
any reaſonable man will ſay he was. What ſhall 


be thought then of the leading caſe, Hil. 6. H. 6. 


in the Common Pleas, cited by Sir Edward Coke 
for the firſt that received Judgment in that Court 
upon this Statute, of double damages, who faith 
that Bartholomew Putt ſued Fohn Burton in the 
Admiralty, for that he by force of arms, three 
Ships of the ſaid Bartholomew's with his Priſoners 
and Merchandizes to the value of 960 Marks, 


odd Money, being in the faid Ships, did take, 
and carry away, ſuppoſing the taking to be ſaper 


altum mare, whereas it was in the Haven of ÞBri- 


flow : Whereupon the ſaid Burton ſued the ſaid 
Putt upon the Statutes, and a Verdict was found 
for the ſaid Burton againſt the ſaid Putt, and da- 
mages aſſeſſed unto 700 J. and Judgment given 
double for 1400 J. In this place I ſhall ſet aſide 

the Queſtion, whether this caſe was proper to the 
Admiralty Court, or the Common Law, having 
ſpoken to that purpoſe already in a place more 
proper *; and here only examine the queſtion, 


concerning the damages, and them doubled, Tr 
doth not appear by any thing is ſaid by Sir Ed- 


ward Coke, that Putt had either received from, or 
ſo much as recovered of the faid Burton the ſaid 


900 Marks, or any part thereof; and yet the ſaid 


Burton is found there to be damnified the ſaid goo 
Marks, beſides 1co /. more for his expence and 
trouble, all which is double by the Judgment; fo 


that by this Judgment he was barred and hindered 


d Sup. Ii. 2. cap. 5. 
any 
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any tryal for his goo Marks, or whatſoever elſe he 
ſhould prove himſelf to be damnified, which no 
man can or could then ſay he was not to have re- 
covered in one of the ſaid Courts; but was con- 
demned to pay 1400 J. Damages to Burton, who 
was damnified nothing more than his expence, and 
ſome trouble in a wrong Court (as 1s pretended) 
for what he had unjuſtly done, for ought ever ap- 
peared, or was ever attempted to be made appear, 
and he hereby acquitted of that Act, how unjuſt 
ſoever. I 
If it might have been granted (which may not 
be) that the Admiral had no juriſdiction nor cogni- 
zance of this cauſe, yet ſurely that Court which 
had, might firſt have examined whether Burton's 


act, complained of, was an unjuſt act or not, and 
whether Putt ſhould not there have recovered 900 


marks as well as in the Admiralty Court; and cer- 
tainly if he ſhould, then cannot I conceive how 


Burton can be ſaid to be damnified that goo 
marks, which might elſewhere have been reco- 


vered, and obtained againſt him; nor can I judge 

that he being ſued for goo marks, which neither 
were nor could there or elſewhere have been obtain- 
ed againſt him, was thereby damnified goo marks. 
I ſhall therefore leave it here to be conſidered, 
whether ſuch a Judgment once given at the Com- 
mon Law, is to be held firm and continued for 
law ever after, or not. 13 : 

But I muſt not paſs over a main objection, 
which might have been, or may hereafter be rai- 
ſed out of this Statute, as the fame is by Poulton 
rendered, which 1s this: The Statute (as. he ren- 
dereth it) faith, that whereas in the Statute made 

at Weſtminſter, the thirteenth year of king Richard 


the ſecond, amongſt other things, it is contained 


that the Admirals and their Deputies ſhall not in- 
termeddle 
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termeddle from henceforth of any thing done 


within the Realm, but only of a thing done upon 
the ſea, etc. fo that hereby it may ſeem, and be 
very well urged that this Statute doth clearly con- 


firm the Statute of the thirteenth of Rzchard the 


ſecond; as the fame is both by Poulton and Sir Ed- 
ward Coke rendered and tranſlated without any re- 
lation to the Petition: but if this very Statute be 


duly conſidered, it will plainly appear that Poulton 


hath here thruſt in a repetition of the former Sta- 


tute, © according to his own former rendering 
thereof, to make the ſame good, which the origi- 
nal before inſerted in this very chapter, being con- 
ſulted withal, will not allow him ; for there 1s not 


one word of this repetition mentioned either in the 


petition or anſwer, quod vide; for the Petition 1s, 
that the Statutes made in the time of Richard the 


ſecond touching the Juriſdiction of the Admiralty, 


comprehending the one as well as the other, as well 


the latter, which rendereth the true conſtruction. 
of the former, according unto the true meaning 


thereof, taken with relation to the Petition, as I 
cannot conceive but that it ought to be, as the 


former of the thirteenth of Richard the ſecond may 


be held and firmly kept, and that the Admirals 
and their Lieutenants, may not hold any manner 
of plea in the Court of the Admiralty, contrary to 
the form and ordinance of the ſaid Statutes, which 


by the Anſwer is granted in general, without re- 
peating any part, either of the one of them, or of 


the other. 


So then theſe former Statutes, being only con- 
ſidered with relation to the Petitions, whereunto 
they are anſwers, I conceive this Statute affordeth 


no Argument at all againſt the Admirals Juriſ- 


_ © Sup. hoc capite. 
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diction, or cognizance of Contracts made at land, 
concerning Maritime affairs, more than what the 
other afforded; and ſo I haſten to what I promi- 
ſed in the Chapter preceding this. 


CHAP. VII 
That the Admiral by theſe Statutes, was not 
_ barred the Cognizance of Maritime Contracts, 


though made at Land, made appear by the 
prattice of thoſe times, proved out of ancient 


Records remaining in the Tower of Lon- | 


don. 


NH E Judgment given in the Caſe of Burton 

and Putt, by Sir Edward Coke, ſaid to be 
the firſt that can be found, that was given upon 
the Statutes, againſt the Admiral's having juriſ- 
diction any where, but upon the high ſeas, and by 
him ſaid to be within twenty years of the making 
of the Statutes, and ſo contemporanea expoſitio, the 
time being duly computed, as I have faid before, 
will be found to have been given full twenty-ſeven 
years after the laſt of them ; for the Parliament, 


wherein the laſt of them, viz. the Statute 2 H. IV. | 3 


was made, was begun and holden at Weſtminſter, 
in the utas of St. Hillarie, Anno Domini 1400; 
and in Hillary Term 1427, being 6 H. VI. was 
this Judgment given, ſo that the largeſt part of 
four in this computation, is abated, to bring this 
Judgment within the compaſs of a contemporary 
expoſition z but indeed this Judgment muſt be 


Sup. lib. cap. . 
| grounded 


ne 
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L If Sir Edward Coke's rule be true, that contem- 


Or, Sea-Turiſdifim. 339 


| grounded as well upon the two former, as this lat- 


ter, and principally upon the firſt of them; and 
then is this Judgment thirty-ſeven years and more, 
after the making of that Statute, the ſame being 
made in Anno 1389. This Statute therefore ha- 
ving not born this conſtruction or expoſition from 
the time of the making of it, until thirty-ſeven 
years after, and upwards, this being the firſt Judg- 
ment thereupon (as 1s confeſt) and that given by 
the Judges, not without a great deal of doubting 
for the ſpace of eight terms, before they could 
agree, or would adventure to give that conſtruc- 


tion, or ſuch expoſition thereof, though tending 


ad ſuam juriſdictionem ampliandam, I cannot ap- 
prehend that this was contemporanea, or optima ex- 
poſilio, nor do I find by all the particulars cited by 
Sir Edward Coke, concerning this matter, that 
this Judgment was ever purſued as a precedent or 
example, by the fame, or other ſucceeding Judges. 
Indeed two Actions he inſtanceth in brought up- 


on the ſame ground, one by Cupper againſt Rayner, 


and the other by J/ydewell againſt Rayner, brought 


both in the Court of the Common Pleas, about 


ſix years after this Judgment, viz. > Paſche 12. 
H. VI. But he ſpeaketh not of any Judgment gi- 


ven therein, which if there had, he would not 
willingly have omitted to have inſerted the ſame, 


which maketh me verily conceive that no Judg- 


ment was given upon either of them; nor indeed 


can I think that the former Judgment by him ci- 
ted, ever took any effect, or was ever put in exe- 


poranea expoſitio eſt optima, a contemporary expo- 
ſition is beſt, then is not this expoſition made by 


„ Sup. c. 6. li. 25. 
1 this 
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this Judgment the beſt, though it may be mags 
contemporanea, more contemporary than the other 


Judgments, or expoſitions given longer after, viz. 
© Paſche 28 Elix. which he inſtanceth in, That 


Evangeliſt Conſtantine, having covenanted with 


Hugh Gynn, that his Ship ſhould fail with Mer- 
chandizes of the ſaid Gynn to Mutirell in Spain, 


and ſhould there remain for certain days, upon 


breach of which Covenant, Gyn brought an Action 
of Debt of 500 /. in regard the Charter-party was 


made at Thetford in the county of Northfolk, and 


had Judgment inthe King's-Bench ; And that Mich. 
o and 31 of Eliz. of an Action of Caſe brought up- 

on a Policy of Inſurance, ſo that the former may be 

ſaid to be melior expofitio, a better expoſition than 


thoſe latter, becauſe it ſeemeth to be the founda- 


tion whereon they are grounded, and therefore 
more authentic. But if I ſhall ſhew that within a 


far ſhorter compaſs of time after the making of the 


faid Statutes then any of thoſe judgments were gi- 


ven, which he hath inſtanced in, no ſuch expoſi- 
tion was made of the ſaid Statutes, but that the 


Admiralty was held to be the proper Court for ſuch 


' cauſes, and the Civil Law fitteſt to judge them by, 
then will mine be multo magis contemporanea expo- 
ſitio, a far more contemporary expoſition than his, 
and by his own rule, /i non optima, multo tamen 


ſuis melior, If not the beſt, yet far better than his. 
[ ſhall therefore inſtance in an Action brought 
in the Admiralty within three years after the mak- 


ing the firſt of theſe Statutes, and in Auguſt next 
after the making of the ſecond of them, and in the 


ſame year that this laſt Statute was made, as will | I 


appear by the Record itſelf, which 1 ſhall 1 In this 


er ſet down at large. 


e 28 Eli. Paſchz. 
The 
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The Action was brought in the Admiralty of the 
Weſt, before Nicholas Clifton, then Lieutenant to 
the Earl of Huntingdon Admiral of the Weſtern 
ports, by Peter Draper and Robert Ancleyn of Sher- 
our ne, Merchants, againſt William Stillard, Ma- 
riner, in a cauſe of contract, and letting to freight 
a Ship of the ſaid William Stillard, called the Le- 
thenard of Haniel, to ſail thence to the Iſle of Ree, 
for Salt, there to be had, and carried or brought 
” back from thence to Weymouth or Southampton, at 
the choice of the ſaid Merchants, as by the Charter- 

party of Contract and Affreightment of the faid 
Ship indented, and between the ſaid parties made, 
evidently appeared: And this Action there ſome- 
time depended, and was proceeded in unto ſen- 
tence without any interruption, or being any ways 
hindered by any manner of objecting either of the 
aid two Statutes, againſt the proceedings in the 
aid cauſe, and ſentence was given for the ſaid 
> Stillard, from which the ſaid Draper and Ancleyne, 
appealed unto the King in Chancery, and a Com- 
miſſion was from thence by the Lord Chancellor 
awarded unto five other Civilians, or to any four, 
"> three, or two of them, giving them full power 
and authority to take the ſaid cauſe of appeal into 
their cognizance, to be proceeded, heard, and diſ- 

cuſſed in due form of Law, and the fame to deter- 
mine according to Law. 

All which will appear by the Commiſſion itſelf, 
upon Record in the Tower, which 1 wall here {et 
down verbatim. 

AR. dilectis et faaelibus 1 Ich Cobham, 
Magiſtro Johanni Bennet, Magiſtro Johanni Run- 
hale, Magiſtro Thome Southam, Magiſiro Johanni 
Combe, lalutem, Sciatis cum naper motd lite ſeu 
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controver/ia in Curid nord Admiralitatis Angliz 
in partibus Oocidentalibus coram dilecto et fideli noſ- 


tro Nicholao Cliffton tunc locum tenente clariſſimi 
fratris noſtri Comitis Huntingdon, Admiralli nor: 
in partibus prædictis, inter Petrum Draper, et Ro- 
bertum Ancleyne de Sherbourn, Mercatores, par- 
tem Adtricem ex una parte; et Willielmum Stillard 
Marinarium partem ream ex altera, occaſione af- 
freftationis, conductionis, five locationis cujuſdam 


navis prædicti Willielmi, Lethenard de Hainnel 


nuncupat. ad veland. ad partes de la Ray pro ſale 
ibidem babendo et prædict. inde carcandum, et de- 
inde apud Weymouth vel Southampton, ad electi- 
onem mercatorum reducend. ut occaſione conventionum 
et contractuum affrectationem, condutionem navis 
prædictæ concernen. de quibus per chartas indictatas 


inter perſonas ſupraſcriptas evidenter apparet, ali- 


quandiu vertebatur prædictus locum tenens perperam 
in cauſa prædicta procedens, et parti Willielmi plus 
debito favens, ſententiam contra eos Petrum et Ro- 


bertum pro parte dicti Willielmi tulit, diffinitivam, 


iniquam, invalidam, five nullam, ad inſtantiam ad 
procurationem dicti Willielmi ſubdolas et injuſtas 


minus juſtè ut aſſeritur in ipſorum Petri et Roberti 


præjudicium non modicum, et gravamen; a qua qui- 
dem ſententia diffinitiva et ceteris gravaminibus pre- 


tenſis fuiſſet, et fic per prædictum Petrum no'ie ſuo 
et procuratorio noe difii Roberti ad nos et noſtram 


audient iam legitime ut prætenditur appellatum, quam 
quidem appellationem idem Petrus intendit ut aſſerit, 
pro ſe et difio Roberto proſequi cum eſfectu, ac nobis 


ſupplicavit ut ſibi et prefato Roberto ſuper appella- 


tionem prædidtam certos judices dare ſeu aſſignare 
dignaremur; nos ſupplicationi hujuſmodi, tanquam 


juri conſonæ annuentes, vobis quatuor, tribus vel 
aduobus veſtrum in ſolid. de quorum fidelitate et induſ- 


tria fiduciam gerimu: ſpecialem, committimus vices 
7 | noftras 
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noſtrat, ac plenam tenore preſentium poteſtatem ac 
mandatum ſpeciale ad audiendum, cognoſcendum, et 


procedendum in cauſa ſeu caufis appellationis hujus, 
necuon in cauſa in hac parte principali, prout dicta- 
verit ordo Juris ipſam et ipſas cum ſuis emergentibus, 


incidentibus, et connexis quibuſcunque ſecundum juris 


exigentiam, diſcutiend. et fine debito terminand. et 
ideo vobis et cuilibet veſtrum mandamus,quod, vocatis 
coram vobis quatuor, tribus, vel duobus veſtrum par- 
tibus prædictis, ac aliis in hac parte, quos de jure 
fore videritis evocand. auditiſque in dicta appellati- 
onis cauſa und cum principal. earum rationibus et al- 


legationibus circa premiſſa diligenter intendatis et ea 


faciatis et exequamini in forma prædicta. Damus 
autem prefato Admirallo noſtro ac ejus locum tenenti, 
necuon univerſis et ſingulis Officiariis, Minifris, 


Ligeis, Subditis, ac aliis fidelibus noſtris quorum in- 
tereſt tenore preſentium firmiter in mandatis quod 
 vobis quatuor, tribus vel duobus vefrum in forma 
difi mandati noſtri, prout ad ipſos pertinet, inten- 


dentes ſint et reſpondentes, conſulentes, et auxiliantes, 


et veſtris mandatis obedientes prout decet. In cujus 
elc. 4. at ud Weſtm, 3 Auguſti. 


And in the ſeventeenth year of the fame King's 


_ reign, John Coppin, Mariner and Owner of the 
Ship the Gabriel of Sana Oficha of Burdegall ſued 
William Snoke and Thomas Saxtingham, Merchants, 

for freight of that Ship; firſtat the Common Law, 


where the Action lay not, and fo failed; and then 
in the Admiralty ; but before ſentence appealed to 
the High Conſtable's Court, where his Appeal lay 
not; and was therefore from thence diſmiſſed, and 


condemned in Expences; who then appealed to the 
King in Chancery, and had a Commiſſion from 
| thence directed unto Richard Stury Knight, Mr. 

John Bennet Official of the Court of Canterbury, 


and Mr, Michael Sergeaux Dean of the Arches 
RS 5 London, 
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London, to hear and diſcuſs the ſaid cauſe in due 
form of Law, and to determine the ſame according 
to the Rules of the Civil Law, they being all three 
Civilians: All which likewiſe appeareth by the 
Commiſſion itſelf upon Record in the Tower, 


which followeth in theſe words: 
© Rex, dilectis et fidelibus ſuis Richardo Stury 


militi, Magiſtro Johanni Bennet, Officiali Curie 


Cant. et Magifiro Michaeli Sergeaux Decano de 
Archubus 13 alutem. Sciatis quod cum Wil- 
lielmus Snoke, et Thomas Saxtingham, Mercatores 
quandam navem vocatam le Gabriel de Sancta Oſſi- 
ca apud Burdegal, in quodam loco vocato le Umbier. 
cum decem et ſeptem doliis et una pipa vini caricaſ- 
ſent, et cum quodam Johanne Coppin marinario de 
Comitatu Eſſex, Magiſtro navis prædidtæ conven- 
lionaſſent quod ipſa vina prædicta uſque Gadenaſſe 


in partibus Eſſex' ſakvo duceret, ſolvendo ſibi pro 


guolibet dolio, viginti ſolidos, et pro una pipa decem 
ſolidos, ut accepimus, et licet idem Johannes conven- 


lionem ſuam bene et fdeliter compleverit, prædicti 


tamen Willielmus et Thomas in bac parle debite re- 
guiſiti prefato Johanni in parte vel in toto juxta 
conventionem ſuam prædictam ſatisfacere non cura- 
runt, prout idem Johannes conqueritur, ſuper quo 
idem aſſerens ſe verſus prædictos Willielmum et 
Thomam tam per communem legem regni noſtri An- 


gliæ quam in Curia Admiralli nostri verſus partes 
Boreales diu ſequutum fuiſſe et nullum remedium in 


hac parte habere potuiſſe, dictos Willielmum et 
Thomam in Curia Conſtabularii et Mareſcalli An- 


gliz ad reſpondendum ſibi in cauſa prædicta ſummo- 


neri et venire fecit, ac quendam libellum ſuper attio- 
nem prædictam in eadem Curia coram dilectis et fide- 


libus noſtris Johanne Cheyne locum tenente Conſta- 
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bularii prædicti, et Willielmo Farringdon locum le- 
nente difii Mareſcalli noſtri verſus prædictos Willi- 
elmum et Thomam adbibuit et propoſuit, idemque 
Johannes et Willielmus locum tenentes in cauſa 
Preditha, minits rite et indebitè procedentes, ac ju- 


dicialiter affirmantes et allegantes ipſos nullam juriſ- 


diftionem in hac parte habuiſſe prefatos Willielmum 
Snoke et Thomam d curia prædicta, et de inftantia 
prædicti Johannis Coppin, ine cauſa rationabili 
guacunque dimiſerunt et deliberaverunt, et ipſum 
Johannem Coppin in quadam magna pecuniæ ſumma 
argenti pro cuſtibus ipſorum Willielmi Snokes et 
Thomæ in bac cauſa coram eis in eadem Curia fattis 
per ſententiam ſuam ſeu judicium condemnirunt, et 


dictos cuſtus ad quandam ſummam nimis exceſſivam 


taxarunt et limitarunt, de quibus quidem ſententia 


 judicio et condemnatione expenſarum, et de taxatione 
earundem et aliis gravaminibus prætenſis prefato 


Johanni Copyn in hac parte illatis, et per partem 
dicti Johannis ad nos et noſtram audientiam legitime 
appellatum ſicut per inſtrumentum publicum ſuper hoc 
confectum plenius apparet, qui quidem Johannis ap- 
pellationem ſuam prædictam intendit ut aſſerit proſe- 
qui cum effettu, et nobis ſupplicaverit ut ſibi ſuper 
appellatione ſua predifia certos Judices five Com- 
miſſarios dare et afſignare dignaremur, nos ſupplica- 
tioni prædictæ tanquam juri conſonæ annuentes, vo- 
bis de quorum fidelitate et induſtria fiduciam gerimus 
ſpecialem committimus vices noſtras, et plenam tenore 
preſentium poteſtatem ac mandatum ſpeciale ad audi- 


endum, cognoſcendum, et procedendum in cauſa, ſive 


cauſis appellationis hujus prout diftaverit ordo juris, 
ipſamque et ipſas cum ſuis emergentibus, dependenti- 


bus, incidentibus, et connexis quibuſcunque ſecundum 
juris exigentiam diſcutiend. et debito fine terminand. 


ac etiam ad teſtes quoſcunque per utramque partium 


| prediffarum in hujus cauſa appellationis, coram 


vVobis 
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vobis judicialiter producentes, fine dolo vel fraude, 
odio vel favore, aut alias injuſtè ſubtraxerint veritati 
teſtimonium perhibere compellandum. Et mule al- 
teriuſque temporalis cobertionis cujuſlibet poteſtate; 
et ideo vobis mandamus quod vocatis coram vobis 
partibus prædictis et aliis quos in hac parte fore vi- 
 deritis evocand. auditiſque in hujus cauſis appellati- 
onis earum rationibus et allegationibus circa præmiſſa 
diligenter intendatis et ea faciatis et exequamini 
prout juſtum fuerit et. conſonum rationi; volumus 
etiam quod i aliquis vel aligui deſtrum inchoaverint 
vel inchoaverit procederè in præmiſſis, alius vel alii 
veſtrum libere procedere valeat ſive valeant, in ei ſdem 
licet inchoantes abſentes inchoans abſens fuerint vel 
fuerit etiam nullo impedimento legitimo impediti vel 
impeditus. In cujus, Wc. T. R. apud Weſtm. 
Xu die Novembris. | 1 
After this, and after the making of the other 
Statute of the ſecond of Henry the IVth, one Ed- 
mund Brookes, Mariner, brought his Action in the 
Admiralty Court before John Sturmiſter, Lieute- 
nant- General of Edmund Earl of Kent, Admiral of 
England, againſt Fohn Birkyrne, Richard Honeſſe, 
Fohn Wallas, and William Burton of Kingſton upon 
Hall, Merchants, Partners in a Maritime Cauſe of 
contracting and taking to freight of a certain ſhip, 
called the Laurence of Gyppekwich, and the ſame 
was there proceeded in unto fentence, and ſentence 
was given for the faid Edmund Brookes, againſt the 
| faid John Byrkyrne and Company; from which 
ſentence the ſaid Byrtyrne and Company ap- 
pealed unto the King in Chancery, and there ob- 
tained a Commiſſion of Appeal from thence, di- 
rected unto John King ſton and others, who by virtue 
thereof proceeded in the ſaid Cauſe unto ſentence, 
and thereby reverſed the former ſentence, and con- 
demned the ſaid Brookes in expences; from which. 
laid , 
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ſaid ſentence the ſaid Brookes again appealed unto 
the King in Chancery, and obtained a Commiſſion 
of Review directed unto the then Biſhop of Lon- 
don, and ſix Civilians, to review, diſcuſs, and hear 
the ſaid Cauſe in due courſe of Law, and to deter- 


mine the ſame according thereunto. 


And this laſt Commiſſion of Review was granted 
but eight years after the making of the ſaid Statute 
of the ſecond of Henry the IVth; and therefore 
the Cauſe muſt needs be inſtituted and begun in 
the firſt inſtance ſome years before, nearer unto the 


time of the making of the ſaid Statute, the ſame 
having been proceeded in even unto ſentences in 


two ſeveral inſtances before the granting of this 
Commiſſion : All which appeareth by the Com- 
miſſion of Review itſelf, which is upon Record in 
the Tower in theſe words following 

Rex venerabili in Chriſto Patri R. Epiſcopo 


London. ac dilectis, ac fidelibus ſuis Thomæ Beau- 
ford, Thomz Eppingham, Mag iſtro Thomæ Field, 


Roberto Thorley, Williclmo Senenocks, et Johan- 
ni Oxney, ſalutem. Ex parte Edmundi Brookes ma- 
rinarii nobis eſt oftenſum, quod licet Magiſter Johan- 

nes Sturmyſter, nuper locum tenens generalis Ed- 
mundi nuper Comitis Cantiæ nuper Admiralli noſtri 
Angliæ in quadam cauſa maritima que in Curia Ad- 
mirallitatis occaſione affrefationis conductionis ſrve 
locationis cujuſdem navis Laurence de Gippelwich, 
coram præfato Johanne tunc Fudice in ea parte 
competenti inter præfatum Edmundum partem ac- 
tricem ex una parte et Johannem Birkyrne, Ri- 
chardum Horneſſe, Johannem Walas e:Willtelmum 


Burton /ſecios ut dicitur in cauſa predifia Mercato- 


res de villa de Kingſton ſuper Hull partem ream, ex | 


altera vertebatur quandam ſententiam pro parte difti 


4 An. 10 H. IV, 2 parte paten. mem. 6. 
5 55 Edmund 
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Edmundi contra partem preediftorum Johannis Birk- 
yrne, etc. rite et legitime tulerit definitivam, pars ta- 
men eorum Johannis Birkyrne, Johannis, etc. a ſen- 
zentia prædicta ad nos et noſtram audientiam frivole 
appellavit, quo pretextu quidem Magiſter Johannes 
Kingſton et alii colore ejuſdem commiſſionis noſtr 
eis ad cognoſcend. et procedend. in difta cauſa appel- 
lationis prætenſ. et negotio in ea parte principali præ- 
zenſ. directæ perperam et illegitime procedentes ac dic- 
ti parti appellanti plus debito faven. dictam ſenten- 
tam pro parte dicti Edmundi ut permittitur, latam 
licet nullam habuerint juriſdictionem, infirmarunt, 
caſſarunt, irritarunt, et adnullarunt, ac ipſum Ed- 
mundum in expenſis per partem dictorum Johannis 
Birkyrne, Richardi, Johannis, etc. in prædicta præ- 
Fenſa cauſa appellationis et negotio principali prætenſo EF 
et eorum attione factis parti eorum ſolvents per præ- £13 
tenſam ſuam ſententiam aiffinitivam inique latam er- | 
| roneam invalidam cominaverunt in omnibus minus 
| juſte in ipſius Edmundi diſpendium non modicum et 
= gravamen, unde per partem prædicti Edmundi ſen- 


tientis ſe ex præmiſſis ſententiis et expenſarum con- 
= demnatione indebite pergravari ab eiſdem ſententia et 
| expenſarum condemnatione ad nos et noſtram audien- 
tiam eſt appellatum, ſicut per inſtrumentum publicum 2 
| inde confeum eſt in cancellaria noſtra oftenſum, ple- 1 
|  aius poterit apparere, idem Edmun 1 nobis ſuppli- | 
1 cavit, ut in dicta cauſa appellationis ſue procedere, 
= et ſibi  juſtitiam i in wy parte facere digneremur. Nos | 
ſupplicationi prædictæ annuentes, vobis, etc. quorum | 
alterum veſtrum vos præfatum Epiſcopum et Tho- 
mam Field, etc. 
T ſhall inſtance only in one more, one Aan WWag- 
toft ſued Thomas Jobneſſon and Thomas Rafin for | 
251, for freight of the half of a Veſſel called the | * 
Chritophber of Bofton, as Maſter and Owner of | © 
half of the ſald Veſſel; and the ſaid Cauſe was 1 
proceeded 
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Or, Sea- Furiſdiction. 349 
roceeded in before Henry Bole, Lieutenant-Gene- 
ral of the Admiralty Court, which Cauſe was from 
him appealed unto the King in Chancery, and a 
Commiſſion in the eleventh year of Henry the IVth, 
being but nine years after the making the ſaid Sta- 
tute, and the Cauſe in the firſt inſtance muſt needs 
have been begun ſome good ſpace of time before 
that. The Commiſſion of Appeal runneth thus: 


s Rex dileftis et fidelibus ſuis Richardo Roche- 


fort Chivaler', Magiſtro Henrico Ware, Magiſtro 
Richardo Brinkley, et Magiſtro Thomæ Field, ſa- 
lutem. Sciatis quod cum ut accepimus nuper in qua- 
dam cauſa maritima pecuniaria viginti et quinque li- 
brarum prætextu affreftamenti medietatis cujuſdam 


avis vocat? la Chriſtophre de Boſton ad Alanum 


Wagtoft de villa Sancti Bothoni ut ad dom. et poſ- 
ſeſſorem ejuſdem medietatis, aliis pertinen. partem ac- 
tricem et proſequentem ex parte una, et Thomam 


]Johneſſon et Thomam Rafin de villa prædicta par- 
tem ream defendentem ex parte altera, quæ coram 
Henrico Bole locum tenen. general, Curiæ Admiralli- 


tatis Angliæ, etc, . 

Now for the three Records inſtanced in by Sir 
Edward Coke, and brought out of the Courts of the 
Common Law, againſt the Admiral's Juriſdiction 
upon the Ports and Havens, and in Matters of 


Contracts upon buſineſſes to be agitated at ſea, 1 


have ſhewed four out of the Chancery, which was 
then (as by his own ſetting forth appeareth) the 


only Court enabled to grant Prohibitions in caſe 
the Admiral meddled with cauſes belonging unto 


the Common Law: For thus he faith : 


b Sundry Towns of the Welt part praying re- 


medy againſt the Officers of the Admiralty, for 
holding plea of matters determinable by the Com- 


K An. 11. H IV. 1. parte paten, m. 12. | h Coke Inftit. parte 
4. Cap. 22. pag. 146. | 


mon 
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mon Law, which they pray may be revoked, the 


King's Anſwer was: 


The Chancellor by the Advice of the Juſtices 
upon hearing of the matter, ſhall remit the matter 
to the Common Law, and grant a Prohibition. 


And as theſe Records are of far greater antiquity 


than thoſe by him inſtanced in, ſo are they far 
more contemporary with the ſaid Statutes z and 
therefore, by his own rule, of far greater autho- 
rity. ny | 

Beſides, theſe three Records by him inſtanced 


in, do but de facto ſet forth what was done, and 


that but at thoſe three ſeveral times in thoſe Courts, 


ſed quo jure non arguitur. But it may be very well 


apprehended, that in twenty-ſeven years after the 
making of the laſt of thoſe Statutes, and thirty- 
ſeven after the making of the firſt of them, the 


Petitions upon which thoſe Statutes were grounded, 
and from whence they muſt receive a right con- 


ſtruction, began to be forgotten; but after the 
ſame were revived and brought again into Remem- 


brance, the Admiralty Court had no more ſuch in- 


terruptions, but proceeded as before until the 
times of thoſe Actions wherein he inſtanceth which 
were brought in far later times than the former, 


when the ſaid Petitions, whereunto the Anſwers 


have, or ought to have reference, were (as it were) 


again quite out of remembrance : For if from the 


time of making of thoſe Statutes, until the time of 


the laſt of the Judgments inſtanced in, all the par- 


ticular Actions that have been brought, and Sen- 
tences that have been given in the Admiralty for 


things done upon the Ports and Havens (againſt the 


cognizance of which cauſes one of theſe judgments 
is brought) and all the Actions brought, and Sen- 
tences that have been there given upon Contracts 
made at land, for buſineſſes to be agitated ar ſea, 


againſt 
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againſt which the other two Judgments are brought, 


ſhould be fer forth, I might boldly ſay there 


very well, and very juſtly cite divers of thoſe Re- 


cords out of the Regiſtry of the Admiralty for the 


Juriſdiction of that Court in matters of this nature, 


which I doubt not but ought to be as good proof 


for the Juriſdiction of that Court whereunto they 
do belong, as thoſe few Records pickt up out of 
the Regiſtry of the Common Law Courts ought to 


make for that Juriſdiction whereunto they belong; 
nay by thoſe Records of the Admiralty, and the 


conſtant, the continued, and the general practice 


and uſage of taking cognizance of cauſes of this 
nature, it plainly appeareth that the Juriſdiction 


thereof anciently did, and ſtil doth belong unto 


that Court; for in land buſineſſes whoſe land or 
foil ſhall we judge that to be, but his who hath ge- 


nerally, continuedly, and conſtantly reapt the Crop, 


and not his who hath at ſome times come by and 
taken up a Shock or two, and ſo done as much as 


he which reapt where he never ſowed ? which he 
muſt needs do which is neither vers'd nor ſkilled in 


Jure ſcripto, in that Law which is poſitively ſet 


down for that purpoſe, but ſhall judge thereof at 
random, and will ſo do becauſe others have done 
ſo before him; nor under correction can it be held 
to be any good rule of Juſtice to judge by prece- 
dent; for if one man, or more, have judged un- 


Juſtly, and not according to law, I would not have 


it faid, that he which knoweth the law, is not- 


withſtanding bound to judge as the other did, be- 
Cauſe he hath a Precedent for it. But I ſhall paſs 
theſe precedents over, and as I have in the ſecond 


book of this Treatiſe ſhewed you, that even by 


Ut plane conſtat, ut credo, ex prius dictis. 


Records 
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Records out of the Chancery and Common Law, 
things done upon Ports and Havens are cognizable 
in the Admiralty Court, ſo I ſhall here ſhew that 
by Records of the fame Courts the Admiralty hath 
cognizance of Contracts made at land of and con- 


cerning Maritime affairs and buſineſſes agitated, or 


to be agitated at fea, 


CHAP, VII. 


That by other Records out of the Chancery, Con- 
tratts made at Land concerning Maritime 
Aﬀairs are NET n the Aamiralty- 


Curt. 


INE Tabel Sutton ſued Jobn Pettite, of 


Abville in Picardy, Merchant, Andrew Lord 


and Daniel Lancel, in the Admiralty Court, upon 
| ſeveral Maritime Contracts made between them in 


the City of London, the ſaid Pettite, Lord, and 
Lancel, upon their complaint made in Chancery, 


that they were ſued in the Admiralty Court upon 
ſeveral Contracts and Agreements made between 


them upon ordinary trading and bargaining within 
the City of London, obtained a Superſedeas ground- 
ed upon the before-mentioned Statutes, to ſtay the | 


proceedings there; but upon further complaint of 


Sutton made unto the ſaid Court, and upon ſhew- 


ing that the ſaid Contracts, though there made, 
were maritime and within the Juriſdiction of the 


Admiralty, a Writ de procedendo was awarded, 
_ commanding that the ſaid Admiralty ſhould pro- 
ceed in the ſaid Cauſe according to law, and the 


cuſtom of the ſaid Admiralty Court, and to do 
3 juſtice 
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Or, Sea- Furiſdiction. 352 
juſtice between the ſaid parties, notwithſtanding 
the ſaid Superſedeas. The Writ de procedendo 


runneth thus: 


Henricus Octauus Dei gratid Angliæ et Franciæ 
Rex, fidei defenſor, Dominus Hibernie, et in terra 


ſupremum caput Anglicanæ Eccleſiæ, clariſſimo con- 


ſanguineo ſuo Willielmo Com. Southampton Admi- 


rallo ſuo Angliæ, five ejus locum tenenti vel depu- 


tato, ſalutem. Cum nuper ex quodam relatu Johan- 
nis Petite, de Abvile in Picardià, Andreæ Lord, 
et Daniel Lancel intellexerimus, quod vos prefatos 


Johannem, Andream, et Danielem coram vobis in 


Curid Admiralitatis noſtræ de diverſis contractibus, 
et aliis conventionibus infra Civitatem noſtram Lon- 
don. et non ſuper altum mare fat? et emergen. in 
Placitum ad ſectam Ludowici Sutton contra formam 

diver ſorum ſtatutorum inde in contrarium factorum, 
et provi ſorum traxiſtis: nds igitur ſtatuta preditta 


obſervari, et prefatos, Johannem, Andream et 


Danielem contra formam eorundem ſtatutorum nullo 


modo placitari ſeu inquietari volentes, per breve noſ- 
trum vobis nuper mandaverimus quod vos præfatos 
Johannem, Andream ef Danielem coram vobis in 


Curid Admirallitatis noſtre prædictæ, occaſione in 
placitum non traberetis, ſed quod vos placito illo co- 


ram vobis in Curia prædicta ulterius tenend. omnino 


ſuper ſederetis, et ipſos Johannem, Andream et Da- 
nielem contra formam ſtatutorum prædictorum non 
moleſtaretis in aliquo ſeu graveretis, quibuſdam ta- 
men certis de cauſis nos moventibus, et ſpecialiter pro 


eo quod ex parte prædicti Ludowici nobis graviter 


conquerendo eſt monftratum quod contractus et con- 
ventiones prædicti inter ipſum Ludowicum et pre- 
fatos Johannem, Andream et Danielem, habiti et 


= conventi infra juriſdiftionem curiæ Admirallitatis 


facti et contracti, et quod prædicti Johannes, An- 
dreas et Daniel pro contractibus et conventionibus 
Aa pPrædictis 
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Predifis in placitum predifum contra formam ſta- 
tutorum prædictorum in Curia prædicta minimè tra- 
Fari extitiſſent. Et ideo vobis mandamus quod in 
Placito illo ſecundum legem et conſuetudinem Curiæ 
Aamirallitatis noftre prædiqtæ procedatis, et parti- 
bus prædictis juſtitiæ complementum in bac parte ha- 


beri fac ditto brevi noſtro vobis prius inde in con- 


trarium directo in aliquo non obſtan. T. meipſo apud 
Weſtm. xiv die Novembris, Anno regni noſtri 
vicehimo nono. . 

F Horpole. 


. * In the ſame year one Lodowick Davy ſued Jobn 
Turner in like manner upon ſeveral Maritime Con- 
tracts and Agreements made between them in the 
City of London; likewiſe, and upon the ſaid Tur- 
wer's like complaint in the Chancery a Super ſedeas 
was awarded, which in the ſame manner, and up- 
on the ſame ground, was diſſolved by a Writ de 
Procedendo; the Writ de procedendo is the ſame 
with the other; ſaving that they differ in the date 
and names, ere. I ſhall therefore ſpare the ſetting 

In the. thirty-firſt year of Henry the Eighth, 
Myles Midaleton, Ralph Hall, and Henry Dycon- 
ſen, Merchants of the City of York, being ſued 

before Robert Biſhop of Landaff, and others the 
King's Commiſſioners for his Northern Parts, up- 


dleton, Hall, and Dyconſon complained in Chan- 


cery; and à Supenſedeas was in the King's Name 
awarded out of the Chancery, directed unto the! 
ſaid Biſhop; and the reſt of the King's Conmmiſſio.-- 
ners, ſtraitiy charging and commanding them al- 
together, and without delay, to forbear all exa - 
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mination and cognizance in any Civil Cauſes, or | 
Maritime Affairs, of or upon whatſoever Con- If! 
tracts, Pleas, or Complaints between Merchants {10 
Maſters, and Owners of Ships, and others what- {iy 
ſoever, with the ſaid Merchants, Maſters, or Pro- wa 
prietors, for any thing by ſea or water in any man- 11319 
ner whatſoever to be expedited or contracted, tak- | = 
ing their riſe or original either in the parts beyond 118 
the Seas, or upon the high Seas, or any where elſe © 40 
wjhere his high Admiral had juriſdiction, whether ; 
by Paſſage or Voyage at ſea, or whatſoever way 
appertaining unto, or howſoever touching or con- 
cerning Maritime Affairs againſt the ſaid Miles 
Middleton, Ralph Hall, and Henry Dyconſon, by 
whomſoever before them or any of them 3 

or howſoever to be moved, or attempted, remit- 
> ting the parties (if they would ſue) unto his Court 
of Admiralty of England for juſtice to be there 
1 ce according to the Maritime Laws. 
The Super ſedeas itſelf runneth in theſe words; 
Rex, etc. Reverendo in Chriſto patri Roberto 
L.andavenſi Epi ſcopo, ac aliis Commiſſionariis no- 
FT fris in partibus naſtris Borealibus, et eorum cuili- 
bet, ſalutem. Vobis et cuilibet veſtrim ſtricte præ- 
. | cipimus vel et mandamus, quatenus ab omni examina- 
3 tione et cognitione in aliquibus cauſis Civilibus, ſeu 
e | uegotiis maritimis de et ſuper quibuſcunque contracti- 
.us placitis querelis inter Mercatores ac Dominos et 
1. | 3 Proprietarios navium, aut alios quoſcunque cum 
\. | 7 ziſdem Mercateribus, Dominis, ſeu Proprietariis 
je Pro aliquo per mare vel aguam qualitercunque expe- 
he | 3 tendum contraftis five in partibus ultramarinis, vel 
o- | 2 Juper altum mare, aut alibi, ubi magnus Admirallus 
al. Vater babet juriſdictionem originem trabentibus, 
ca. | 4 fetching their original, or ariſing from any other 
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place where the Admiral hath juriſdictionem, ſeu 
ris per tranſitum, ſive voiagium aut negotia ma- 
ritima quoquo modo reſpicientibus, vel qualitercun- 
e tangentibus, aut concernentibus verſus Milonem 
Middleton, Radulphum Hall, et Henricum Dy- 
conſon Civitatis noſtræ Eboric. Mercatores, per 
quoſcunque vel qualitercunque coram vobis ſeu ve- 
trum aliquo motis, aut quoviſmodo movendis, five 
attemptandis, omnino et indilate ſuperſed. partes ſi 
litigare voluerint ad Curiam noſtram Admirallitatis 
noſtre Angliz pro juſtitia eis ibidem juxta leges no- 
ftras maritimas miniſtranda remittentes. T. meipſo 
apud Weſtm. tertio die F ebruarii Anno noſtri trice. 
ſimo primo. 
Alfterwards in the ſame year, in the ſame 
_ King's Reign, the ſaid Biſhop, and the reſt of the 
ſaid King's Commiſſioners being thus forbidden 
to meddſe with matters of this nature, one John 
Bates a Merchant was ſued before the Mayor and 
Sheriffs of the City of York for ſelling and deli- 
vering forty. two Fowder of Lead at the City of 
Bourdeaux, in the parts beyond the ſeas, and com- 
plaint being by him made in the Chancery, a Su- 
perſedeas was awarded in the King's name unto 
the Mayor and Sheriffs of his City of York, charg- 
Ing them likewiſe that they ſhould altogether and 
without delay forbear all manner of cognizance in 
Civil and Maritime cauſes, contracted in the parts 
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beyond the ſeas, upon the high ſea, or in any | 
place where his Admiral of England had juriſdicſ- 
tion, or from thence proceeding againſt the faid | 
Jobn Bates, by what names ſoever called, by | 
vwhomſoever, or in what manner ſoever begun, 
or to be begun for the ſelling and delivering of the 
ſaid forty-two Fowders of Lead as aforeſaid, in 
like, manner as before, remitting the parties (if 
IT; would ſue) to the, Court of the Admiralty of 

England 
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England for Juſtice to be to them there * 


ſtered in that behalf. 


The words of the Super ſedeas are theſe ; 
© Rex, etc. Majori et Vicecomitibus Ci roitatis 
notre Ebor. ſalutem. Vobis et cuilibet veſtrum præ- 
cipimus, quatenus ab omni cognitione in cauſis civi- 
libus et maritimis in partibus ultramarinis vel ſuper 
alto mari, aut alibi, ubi magnus Admirallus noſter 
Angliz habet juriſdictionem, contrattis et originem 
contrabentibus verſus Johannem Bates Mercatorem, 
cujuſcunque nomine cenſeatur, pro xlii le fowders 


| plumbi in partibus ultramarinis apud Civitatem 
Burdugaliæ Venditioni expoſitis et deliberatis, per 


quoſcunque vel qualitercunque motis ſeu movendis, 
omnino et indilate ſuper ſedeatis, partes ſi litigare 


voluerint ad Curiam Admiralitatis noſtræ Angliæ 


pro juſtitid its ibidem in bac parte miniſtranda re- 
mittentes. Teſte meipſo apud Weſtm. decimo quar- 


to die Aprilis, Anno Regni noſtri triceſimo primo. 


Now I ſhall here by the way obſerve unto you 


| this thing in particular out of this laſt Super /edeas, 
and out of theſe words, apud Civitatem Burduga- 


liz venditioni expoſitis, that though by the courſe 


of the Common Law, if a man do deliver certain 
Goods unto another man, and doth intruſt him 


with the keeping of them, for his the Owner's 
Uſe, or to be by him diſpoſed of in one manner, 


and he either ſelleth them, or diſpoſeth of them : 
in another (I do conceive) he that ſo intruſted the 


other, may recover of him ſuch damage as he hath 


ſuſtained by ſuch the other's ſale or diſpoſal. Vet 
if a Merchant doth intruſt a Maſter of a Ship with 
his Wares or Merchandizes to be tranſported to 
any Port or Place beyond the Seas, for his own _ 
7 uſe, or for the uſe of any other particular man, to 
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whom the ſame are by him conſigned, or doth in- 
truſt him to diſpoſe of them in any particular 
manner whatſoever ; yet he may in many caſes 
upon certain exigencies happening ſometimes fell 
the ſame, ſometimes he may diſpoſe of them 
otherwiſe than he was appointed by the Merchant 
or Owner of them, and no damage ſhall by the 
courſe of the Civil and Maritime Laws be recovered 
of him; and herein thoſe Laws have very many 


nice and curious diſtinctions: And for this Cauſe, 


when the Merchant very well knoweth that in 
ſuch cauſes he cannot in the Admiralty Court re- 


cover any damages at all, he preſently flieth to the 


Common Law, where he knoweth he ſhall reco- 
ver damage againſt the Maſter, who was in no 
fault at all; in ſuch manner as mutinous and diſ- 
obedient Mariners (who have either through their 
miſdemeanors, by the Civil and Maritime Laws, 


forfeited their wages, or ſome part thereof, or | 3 


having received due correction from the Maſter at 


ſea) do fly to the Common Law, either for reco- | * 


very of their wages upon their Contract, which 


they have no ways deſerved, or do there bring 
their Actions of Battery againſt the Maſter, when 


as he hath only given them ſuch due Correction 
as the Civil and Maritime Laws do allow, that 


being a thing done at ſea, where complaint can- 


not be preſently made, or remedy had before a 
Magiſtrate (as may be at land) and therefore the 


like at land not to be allowed, in both which caſes 


they oftentimes recover, and are gone on another 


Voyage before the Maſter can make proof of their 


miſdemeanour done either beyond or upon the 


ſeas, which cannot oftentimes be poſſibly done, 
but by Commiſſion out of the Admiralty Court, 
which turneth exceeding much to the diſhearten- Þ* 


ing and diſcouraging of Maſters and Commanders 


of 


tra ff I? * 
25 en 
** 3-2 2 '" x wp * 
el ws - 2 * 


*. of 
I 2 N 
A r 


1 


& 
vo 
4 
* 
+6 
N — 
1 
Za 
7 LY 
3 
"= 


Or 5 Sea- uriſdiction. n 359 
of Ships, which if not remedied, will be the utter 


9 * 


Deſtruction of Navigation. . 
And another thing I ſhall obferve in general 


from both the two preceding Super ſedeas's, that all 


Contracts of and concerning Maritime Affairs 
made between Merchant and Merchant, Maſters 
and Owners of Ships and Mariners, or between 


them or any other Perſon hatſoever, and in what 


manner ſoever, to be agitated or performed by ſea, 


upon the ſeas, beyond the ſeas, or elſewhere with- 


in the Juricdiction of the Admiralty, or taking 
their riſe or original from thence, or Þ in 


\ 


4 9 g C £ PA. | 
any manner of wiſe touch, or concern the fame, 


oſe times to be exa- 


were not Permitzed in thoſe times! | 
mined or adjudged in any Court but the Admi- 


re.” 


And theſe Super ſedeas's in my Judgment are a 
full confirmation of the Expoſition I have before 
rendered of the two before going Statutes, uz. 
that Contracts of this nature, though made at 


land, which do maris per tranſitum, ſive voiagium. 
aut negotia maritima quoquo modo reſpicere vel qua- 
litercunque tangere et concernere, and ſo do àriſe 
from things done, or to be done at ſea, and not 
from things done, or to be done within the body 
of a County, do de jure belong unto the Cogni- 


zZance of the Admiralty, and are in no wiſe bythe 


faid two Statutes taken from the ſame; and if b 
them not taken from thence, then doth not thi 


Penalty of the other prementioned Statute of 
Henry the Fourth, run upon thoſe that do ſue in 
the Admiralty Court in cauſes of this nature, but 
only upon ſuch as ſhall there ſue upon Contracts 
made at land, of or concerning things done or to 
be done, or performed at land; and hereof you 
ſhall have further confirmation by Conſultations 
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ae at the Common Law upon Prohibitions 
from thence _ falſe 9 1 RO, 


CHAP. 1x. 


That by Confultation avidin from the err. 
/ Common Law at Weſtminſter after Prþ- 
 bibitions formerly from thence obtained, Con- 
tracts made at land of and concerning Mari- 
time buſineſſes to be agitated and tranſacted 

at Sea, beyond the Seas, or upon the Ports 
and Havens, or of or concerning the ſame, 
are acknowledged to be cognizable in the Ad- 
miralty, and laue been thereunto 9 the ſame 
: remitted.” 


Shall here proceed to ſhew that the Maritime 
Contracts, whereof I have hitherto treated in 
this third Book of this Treatiſe, and particularly 
expreſt in the Title of this Chapter, have 
been by. Conſultations out of the Courts of Com- 
mon ha at Weſtminſter, after Prohibitions from 
thence obtained, determined and adjudged to be- 

Jong unto the Admiralty, 5 
One Robert Baker of the City of London, Vine- 
ner, ſued one Fobn Maynard in the Admiralty 
Court, upon a Contract made at land, of and con- 
cerning a thing done upon the Sea (as by the Con- 
ſultation itſelf doth appear). But one John Gilbert 
Eſquire, being Bail {ip ſaid Maynard, endea- 
vouring to decline the Cognizance of that 5 

an 
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and hinder the juſt and due proceedings thereof, 
ſuggeſted before the King's Juſtices at Weſtminſter, 
that he and one Villiam Cowick his Proctor, were 
by the Officers of that Court cited to appear in 
the ſaid Court in the ſaid cauſe, pretending the 
the ſame to be a cauſe cognoſcible before the ſaid 
Juſtices, and not in the Admiralty Court, and ob- 
tained a Prohibition; after which the Libel in the 
ſaid cauſe being exhibited before the ſaid Juſtices 
(as likewiſe appeareth by the ſaid conſultation) 
and it being thereby plain that the ſame was for a 
Contract made concerning Sea buſineſs, it is ſaid 
that the Prohibition iſſued out unadviſedly, pre- 
diftum breve noſtrum de prohibitione a diftd curid 
noſtrd coram Fuſticiariis apud Weſtm, improvide 
emanavit, and concludeth with a nolumus quod per 
hujuſmodi malitiam et ſuggeſt. cognitio in prefata 
Curia noſtra Admirallitatis taliter derogetur. That 
the cognizance of that Court ſhall not be hindered 
by ſuch malice or ſuggeſtion ; and ſo the cauſe is 
' thither remitted, by conſultation bearing date the 
11th of Fuly in the 24th year of the ſaid Henry 
the Eighth, T. R. Norwich apud Weſtm. which 
Conſultation was directed to Henry Duke of Rich- 
mond and Somerſet and Earl of Nottingham, High 
Admiral of England, Ireland, Gaſcoine, Normain, 
and Aquitane, and to Arthur Plantaginet Knight, 
Viſcount Liſle, the ſaid Duke's Vice-Admiral, or 
his Lieutenant, and alſo to Fehn Tregonwell, Do- 
ctor of Laws, Official Commiſſary, or Judge of 
the High Court of the Admiralty, and to Thomas 
Bagard, Doctor of Laws, his Surrogate in the 
ſaid Court. 85 5 5 
Ssee the Conlultation itſelf as it follows. 
Henricus Octavus Dei gratid Angliæ et Fran- 
ciæ Rex, fidei defenſor, et Dominus Hiberniæ, dilecto 
Fil. prohib. et conſulta in Regiſtro Admir. m. 79. 
| . 
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et. fieli naſtro Henrico Duci Richmond et Somerſet. 
et Camiti Nottingham, magno Admirallo Angliæ, 
Walliz, Hiberniæ, Gaſconiæ, Normaniz et A- 
quitaniæ; necuon Arthuro Plantaginet Militi 
Vicecom. Liſle prædicti Ducis Vice- Admirallo, five 
Jus locum tenenti, ac etiam Magiſtro Johanni Tre- 
gonwell legum Dofori in Curid principali Admira: 
 bitatis Angliz Officiali, ſive Commiſſario, et Ma- 

ero Thome Bagard legum Doctori, dicti venera- 

g viri Johannis in gifts Curia Admiralitatis 
Surrogato, ſufficienter et legitimè Deputato, eorum- 
que cuilibet, ſalutem. Ex parte veſtra nobis eſt in- 
timatum, quod cum quidam Robertus Baker nuper 
de London Vintner, in dicta Curia noſtra Admiral. 


litatis coram vobis implacitaverit quendam Johannem 


Maynard, de et ſuper quodam contratiu de re fat: 
ſuper mare, quidam tamen Johannes Gilbert Ar- 
miger in bac parte cognitionem peſtram fraudulen- 


 proceſſum in eadem Curia noſtra in parte illa impe- 
dire, ac ſuggerens in Curia noſtra coram Fuſticia- 
iis noſtris apud Weſtm. ipſum Johannem Gilbert, 
ac guendam Willielmum Cowicke procuratorem 
ſuum per vos in prædidta Curia Admirallitatis Co- 
ram vobis ſuper prædicto placito prætenſ. eundem 
Johannem Gilbert per inordinatam fatigationem in 


eadem Curia Aamirallitatis coram vobis in dies tra- 


bi in placitum et per miniſtros veſtros ea occaſione ci- 
tan, et coram vabis comparere adinde reſpondere 


faciendum totis viribus, et ſententiam verſus ipſos 
Johannem Gilbert et Willielmum Cowicke, et pro 


Premiſſis Fulminare 5 72 placitum quod inde 
per legem terre in prædi 
fiiciariis naſtris apud Weſtm. e non caram vobis 


in dia Curia naſtra Admirallitatis pertinet ad 


eandem Curiam Admirallitatis trabere machinands 
in 1 2 us Johannis Gilbert grave dampnum, ac no- 
firi 


ter et malitiost 4 44 declinare, et debitum legis 


Ha Curia noſtra coram Fu- 
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tri contempt. e 19 noſtre Regie exheredationis 
periculum ac contra legem et conſ. regni noſtri Ang- 
liz, Breve noſtrum de prohibitione minus rite vobis 
dirigi procuravit, cujus brevis pretextu vos. in pla- 
cito predifto buc uſque ſuperſediſtis in gravem liber- 


tatis pradifie Curiæ noſtre Admirallitatis Ilæſionem; 


et quia prædictum Breve noſtrum de probibitione a 
dicta Curia noſtra coram Fuſticiariis noſtris apud 
Weſtm. nuper inde improvide emanavit, prout per 
quendam libellum in dicta Curia noſtra coram Fuſti- 
ciariis noſtris apud Weſtm. poſt emanationem difti 


brevis naſtri de probibitione ex parte veſtra miſſum 


plenius apparet ; ac quia nolumus quod per bujuſmo- 
di malitiam et ſuggeſtionem, cognitio in prefata 


Curia noſtra Admirallitatis taliter derogetur, ideo 


vobis fignificamus quod in eadem cauſa procedere po- 


teritis prohibitione prefata in all 


ui noſtri viceſimo quarto v. 1 
One Richard Bell likewiſe ſued one John Crayne 


in the Admiralty Court, for that the ſaid John 


did at Dartmouth, within the Maritime Juriſdi- 


ction of the Admiralty, promiſe and bind himſelf 


to exonerate and keep indemnified the ſaid Richard 


for taking or reſtoring of a certain Ship called the 


Mary Fortune, and the Apparel of the ſame, and 


the Goods and Merchandizes in her at the time 
of the taking of her; and that he the ſaid Richard 
at the time of the taking of the ſaid Ship, together 
with John Bell and others, was preſent againſt one 


Jobn Deſtyron and other Spaniards, affirming them- 


ſelves to be the Maſters and Owners thereof. 
And the ſaid Jobn Crane not ſetting forth what 


this Contract made at Dartmouth was for, but 


barely ſuggeſting that he was ſued upon a Con- 


b 24 Hen. 8. 11 Julii, 


quo non obſtant, T. 
K. Norwich apud Weſtm. xi. die Julii, Anno Reg- 


tract 
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tract made at Dartmouth within the body of the 
County of Devon, and not within the Juriſdiction 
of the Admiralty, obtained a Prohibition. 

But upon complaint of the ſaid Beli, ſetting 

forth from whence the Contract aroſe; and for 
what the ſame was, it was held to be within the 
Maritime Juriſdiction of the Admiralty, and a 
Conſultation was awarded, by which it is ſaid to 
be in igſius Richard: Bell grave damnum, et le- 
gis libertatiſque Admiralli læſionem manifeſtam, to 
the grievous damage of the ſaid Richard, and ma- 
nifect wrong of the law and liberty of the Admi- 
ral; and further faith, EI quia cognitionem Furi/- 
difionemque Admirallitatis in cauſis maritimis per 
bujuſmodi callidas aſſertiones impedire noluimus, vo- 
bis jam ſignificamus, etc. And becauſe we. will 
not have the Cognizance and Juriſdiction of the 
Admiralty in Maritime cauſes to be hindered by 
ſuch crafty aſſertions we therefore, etc. as in the 
former Conſultation. 

I ſhall likewiſe ſet down this Conſultation, 
which was in the time of Henry the Eighth, and 
ſo come to ſhew you ſome of thoſe which were in 

the time of Queen Elizabeth. 
 Henricus Oavus Dei gratis Angliæ, F ranciz, 5 
et Hiberniæ Rex, fidei defenſor, et in terra Eccle- 
fie Anglicanæ et Hiberniæ ſupremum caput; nobil || 
et præpotenti viro Domino Johanni Vicecomili Lyſle 
Baroni de Malpas et Somerey, præclari erdinis Gar- 
teri Militi, Domino Baſſet et Tyaſſe Magno Ad- 
mirallo Angliæ, Hiberniæ, Walliæ, Ville et Mer- 
chiarum Caliſiæ, Normanniæ, Gaſconiæ et Aqui- 
taniæ, ſeu ejus Deputato in Curia noftra Admiralli- 
tatis, ſalutem. Monſtravit nobis in Curia noſtra 
coram nobis Richar. Bell Com. Suſſex. quod cum 
idem Richardus nuper in Curia Admirallitatis coram 
vobis implacitaſſet Johannem Crane, de eo quod idem 
Johannes 
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Johannes ad certum tempus jam retroattum infra 


juriſdictionem maritimam promifiſſet, et ſe extrinx- 


iſſet ad exonerand. et indemnem conſervand. ipſum 
Richardum, ab omni obligatione, et juris vinculo 
pro captione ſeu reſtitutione cujuſdam navis vocat. 


The Mary Fortune, et apparatus ejuſdem, ac bono- 


rum et mercimoniorum in illa, tempore capture ejuſ- 
dem, et pro eo quod idem Richardus tempore capture 
hujuſmodi navis una cum quodam Johanne Bell, et 


aliis interfuiſſet erga quoſdam Johannem Deſticon 


et alios Hiſpanos aſſerent. ſe dominos et proprieta- 
rios præmiſſorum fuiſſe ; idemque Johannes Crane 


nobis ſuggerendo dixerit quod hujufmodi contractus 


geſtionem ipſius Johannis Crane quoddam Breve no- 


faltus fuit apud Dartmouth infra corpus Comitatus 
noſtri Devon. inter partes prædictas, et non infra 
juriſdictionem maritimam, vobiſque ſuperinde ad ſug- 


ſtrum de prohibitione in cauſa preditta quod non 


procederetis, porrexerimus, cujus prætextu vos in 
cauſa illa huc uſque procedere diſtuliſtis et adbuc dif- 
 fertis, in ipſius Richardi Bell grave damnum, et 


legis libertatiſque Admiralli naſtri læſionem manifeſtam. 


Et quia cognitionem juri ſdictionemque Admirallitatis 


in cauſis maritimis per hujuſinodi callidas aſſertiones 


impediri nolumus, vobis jam ſigniſicamus quod in 
cauſa preditta jam coram vobis inter partes illas 


pendenti, dummodo de cauſa maritima, et infra ju- 


riſdictionem Admiralli noſtri juxta jura legis noſtræ 


Angliæ terminan. agat. licite procedatis, ac proce- 
diere poteritis in cauſa illa quantum ad juriſdictio- 


nem Admirallitatis naſtræ pertinet, brevi noſtro de 


prohibitione vobis prius inde in contrarium directo 


in aliquo non obſtant. T. R. Lyſter apud Weſtm. 


decimo quarto die Julii, anno naſtri Regni tricęſimo 


oftavo ©, | 
Der Damian Capitalem Julie Rooper 
14 juli, 38 H. 8. =. 


* 


In 


— 


— — — 2 — . ” 3 ys en " — ä — * * 

a - — Inns 
—— —2— — .. 222 2 Atl woke — — as m 

— — — 2 — 


| 1 

"4! 

11 
11 
6 T 
* 1 
i F 
1471 


— — > 

W . : = a — ein ” 

— — — 
8 = 

22. — — — —— — — - 8 Dn rt — — race _ — — a * 

„„ T AA T nn rt ey WITT 9 

- Z 8 — — — 2 — - a_ © bay * * Ty 2 . 
1 8 — - þ —. = — 8 4 þ Pg ty Lal — 
n © 12 * _ ner EE '. - — — 


8 


2 N — 
ITY 2 * 
2 7 0 

2 — 
22 — 5 a1 - 
34 » 

_— —_— —— — 

<-> 


— 
— 
— — * — W 


— 


366 The Maritime Dicæulggie; 


In the time of Queen Elizabeth, Chriſtopher . 
Turner ſued Thomas Simnſon of Beverly, in the 
County of York, before Matthew Dodſwortb, 
1 of Laws, and Commiſſary of the Court 4 
of the Admiralty in the Northern Parts of Eng- E 
land, and Judge of the Vice-Adnuralty of York, 5 
upon a contract before that time made between 3 
them the ſaid Chriſtopher and Thomas; and there- 5 

n laid and articled in the ſaid Court, that in 1 
the Months of April and May 1586, they the ſaid 5 

Chriſtopher and Thomas had ſpeech or talk be- | 
tween them, concerning certam quarters of Wheat 
and Rye, to the number of ſixty-nine or there- 
abouts, namely forty and one quarters of Wheat, 3 
and twenty yg eight quarters of Rye, whereot | 
Part was to be taken into a certain Ship called tage 

George of Beverley, at a certain place called Emot- 
land upon the River of Hull, alias Hull Water, 
and the other part thereof to be taken into the 
 faid Ship at a certain place called the Good Ale- 
bouſe, adjoining to the ſaid River, to be from 
| thence carried and conveyed in the ſaid Ship by 

water, unto the City of Tork, and there to be de- 
| livered on Shipboard at a certain place called the 
Queen's Stathe at the ſaid City, and further had 
talk of the freight or price to be paid for the car- 
riage of the. ſaid quarter of Grain, and that they 
the ſaid Chriſtopher and Thomas bargained and 
agreed concerning the ſaid carriage and 2 — wa 
tation of the ſaid Grain in the ſaid Ship the 
George, in form following, viz. that 51 ſaid 
Thomas Sympſon ſhould take and receive into the 
ſaid Ship the ſaid forty one quarters of Wheat, and 
twenty-one quarters of Rye at the ſaid Place called 
Emots-lands, and the ſaid other Place called the 
Good Alebouſe, and ſhould from thence tranſport 
and carry the ſame with all convenient ſpeed to the 


Queen's 


1 


bo 


f Or, Sea- Juri ſcliction. 357 
| Queen's Stathe aforeſaid, being beneath the firſt 
Bridge of the River of Owre towards the ſea, and 
there deliver the ſame on Shipboard; and that in 
conſideration thereof, the ſaid Chri/topher Turner 
did agree to and with the ſaid Thomas Sympſon fot 
the tranſportation of every quarter of the ſaid 
Grain, to pay the ſum of ten pence of lawful 
Money of England; and further, that the faid 
Chriſtopher Turner in conſideration that the ſaid 
Grain might be more ſafely and ſecurely tranſport- 
ed and carried, than other his Grain before that 
time had been, and that the fame might not be 
heated, wetted, or otherwiſe impaired, as before 
that time, other his the faid Chriſtopher's Grain 
had been in other leſſer Veſſels of his, the ſaid 
Thomas Sympſon promiſed and agreed to and with 
the ſaid Chriſtopber, that if the ſaid Chriftopher 
ſhould not deliver into the ſaid Ship called the 
George ſixty quarters of Grain, nevertheleſs in re- 
gard that Ship was of a great Burthen than other 
Ships of the ſaid Thomas Sympſon's were, he the 
ſaid Chriſtopher would pay to the ſaid Thomas 
_ Sympſen, or his Aſſignes, the whole freight for 
fixty quarters of Grain according to the rate of ten 
pence for every quarter of the aforeſaid Grain; 
and if there ſhould be more than ſixty quarters of 
the faid Grain, that then the ſaid Chriſtopher Tur- 
ner ſhould pay for every quarter above the num- 
ber of ſixty quarters according to the faid rate of 
ten pence for every quarter thereof, And that 
the ſaid Thomas in. conſideration thereof promiſed | 
and covenanted to and with the faid Chriſtopher 
Turner, that no Grain or Goods of other men 
ſhould be received into the ſaid Ship in the ſaid 
Voyage; and that the ſaid Ship ſhould be fuffi- 
ciently marined and victualled, fo that by reaſon. 
thereof the ſaid Chriftopber Turner's Grain — | 
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368 The Maritime Dicæolggie; 
ſafely tranſported and carried without any heat- 
ing, wetting, or other imparing, etc. bo 
Which cauſe was afterwards removed from the 
ſaid Court of the Admiralty in the Northern parts, 
by way of Appeal made by the ſaid Thomas Symp- 
ſen on his part unto the ſupreme Court of the Ad- 
miralty of England, and there in the end of the 
31ſt year of the ſaid Queen's Reign depended un- 
decided. ; 


And the ſaid Thomas Sympſon in Hillary Term 
following ſuggeſted in the King's-Bench that the 
ſaid Chriſtopher had libelled in the high Court of 
the Admiralty, that the ſaid Contract was made at 
Beverley, within the Body of the County of York, 

and that the ſaid Contract was, that one part of the 
faid Grain was to be received into the faid Ship at 
a certain place called Emot-land upon the River of 

Humber, alias Hull water, whereas indeed the ſaid 
Chriſtopher had libelled in the Court of Admiralty 

before the ſaid Matthew Dodfeworth in the Northern 

parts, that that Contract was, that the ſaid Grain 
ſhould be received into the ſaid Ship at the faid 
places called Emot-land, and Good-Alebouſe, upon 
the River of Hull, alias Hull. water, and not upon 
the River of Humber, alias Hull-water : And 
whereas that Plea upon the faid Libel only depend- 
d in the High Court of the Admiralty, by way of 
the Appeal aforeſaid by him the faid Thomas Symp- 
ſon, in form aforeſaid proſecuted, and otherwiſe he 
_ prayed a Prohibition from the ſaid Court of King's- 
Bench, and procured the fame to be directed unto 
the ſaid High Court of the Admiralty, where- 


upon the ſaid Court deſiſted. | =} 
But in Trinity Term following, the ſaid Court 
of King's- Bench being informed of the whole mat- 

il. 32 Eliz. Term. Hil. prox. 

= YM ter, 


Or, Sea- Furiſdiftiori. 365 
ter, deduced and ſer forth in the original Libel, a 


_ Conſultation was awarded, which in its own phraſe 
{and in all things agreeable to what I have here ſet 


forth) repeateth the tenor, effect, and ſubſtance of 
the ſaid Libel, with a prout per libellum ius Chri- 
ſtopheri plenius liguet, as by the Libel of the ſaid 
Chriſtopher in that behalf doth more plainly ap- 
pear, and concludeth, that notwithſtanding the 
Prohibition for the cauſes before expreſt, and for 
other the ſaid defects in the ſaid Thomas Sympſon's 
Suggeſtion contained, and in the ſaid Court de- 
pending, them moving with an Ac fimiliter nolen— 
tes per hujuſmodi falſas et callidas aſſertiones placitd 
in Curia Admirallitatis pradifta pendent. diutius 


impedire; where nolentes ſignifieth an abſolute for- 


bidding or checking rather than unwilling that the 
faid Pleas in the Court of Admiralty depending 


ſhould any longer be hindered by ſuch falſe and 


crafty Aſſertions, and therefore ſignified that the 
ſaid Court of Admiralty might lawfully proceed 


in the ſaid cauſe between the faid parties, and do 


and perform all other things on that behalf, which 
the faid Court did know did belong thereunto, 
„ | 55 
Take here this Conſultation more in it's own 
language at large, and I ſhall ſer forth but ſome 


few more, and thoſe as briefly as I can. This run- 


neth in theſe words: 
Elizabetha Det gratia Angli, Fr ranciæ, et Hi- 


berniæ Regina, fide: defenſor, « etc. venerabili et egre- 
g!o viro mag iſtro Julio Cæſari legum Doctori, præ- 
nobilis et præpotentis viri Car. Domini Howard, 


Baronis de Effingham, præclari ordinis Garterii 
Militis, magni Admirall Angliæ, Hiberniæ, Wal- 
liæ, et Dominiorum et Inſularum earundem, villæ 
Calis et Merchiarum ejuſdem, Normaniæ, Gaſconiæ, 
el 2 Aquitaniæ, Claſſifque et marinorum dictorum reg- 
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370 The Maritime Dicœolbgie; 
norum Angliæ et Hiberniæ præfecti generalis, lo- 


cum tenenti generali, ac ſupreme Curiæ Angliæ Ad- 
mirallitatis Judici et Præſidenti, ejuſve Surrogato 


cuicunque, ſalutem. Cum Chriſtopherus Turner 2¹. 


per in Curia Admirallitatis coram Matthæo Dodl- 
worth, in legibus Baccalaureo, Commiſſario Curiæ 
Admirallitatis in partibus Borealibus Angliæ, ac 
Judice Vice-Admirallitatis, Com. Eboracen. impla- 
citaſſet, et articulat, fuit verſus quendam Thomam 
Sympſon nuper de Beverly in Com. Eborum ſuper 
gquodam contracti inter ipſos Chriſtopherum et Tho- 
mam ante tum fac. et ſuper inde in eadem Curia po- 
ſuit et articulat. quod in menſibus Aprilis et Mali, 
Anno Domini milleſimo quingenteſimo octogeſimo ſexto, 
iidem Chriſtopherus et Thomas habuerint Colloquium 


inter eos de quibuſdam quarteriis tritici et filiginis, 
ad numerum ſexaginta et novem vel eo circiter, vide- 
licet quadraginta unius quarteriorum tritici, et vi- 
ginti odo quarteriorum filiginis, unde pars accipi- 


enda fuiſſet in quandam navem vocatam The George 


of Beverley ad quendam locum vocatum Emotland 


ſuper Rivulum de Hull, alias digtum Hull-water, 
et alia pars inde accipiend. fuiſſet in eandem navem, 
ad quendam locum vocatum The Good Alehouſe ad- 
Jungentem eidem Rivulo, et ab inde abcariari et con- 
deiari in eadem navi per aquam uſque Civitatem E- 
borum, et ibidem deliberari ſuper le ſhipboard apud 


quendam locum vocat. The Queen's Stath, infra 


eandem Civitatem, et ulterius habuiſſent Colloquium de 
ſalaria et pretio ſolvend. pro carriagio dittorum quar- 


teriorium granorum prædictorum, et ulterius quod 
ip/i iidem Chriſtopherus et Thomas conveniſſent et 
agreaſſent concernen. prædictum carriagium et tran/- 
portationem granorum bprædictorum in eadem nave 
vocatà The George infra ſequen. videlicet quod Pr e- 
didus Thomas Symplon caperet et reciperet in præ- 
dictam navem, predict quaaraginta unum quarteria 

trilici, 
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Or, Sea- Furiſdiction. 371 
tritici, et viginti octo quarteria ſiliginis, ad predic- 
tum locum vocat. Emot- lands, et ad prædictumalium 
locum vocatum The Good Alehouſe, et ab inde 
tranſportaret et carriaret eadem cum convenien. ce j 
 teritate ad le Queen's Stathe predif?. ſtantem et ex- Ill 
iſtentem infra primum pontem rivuli de Owre verſus 
mare, et ibidem eadem deliberaret ſuper le Shipboard, 
t et quod in conſideratione inde prædictus Chriſtopherus 
Turner conveniſſet et conſenſiſſet ad, et cum præfato 
Thoma Sympſon pro tranſportatione ciljuſlibet quar- 
terii granorum prædictorum, ſolvere ſummam decem 
denariorum legalis monetæ Angliæ, et ulterius quod 
idem Chriſtopherus Turner in conſideratione quod 
grana illa magis ſalvo et ſecur. tranſportari et car- 
riari potuiſſent quam alia grana ſua antehac fuiſſent, 
et quod eadem non eſſent calefacta, vel malefacta, vel 
aliter pejorat. Anglice Impaired, prout ante tempus 
ud alia grana ipſius Chriſtopheri fuiſſent in aliis 
minoribus vaſibus ipſius Thomæ Sympſon, promiſiſ- 
ſet, et conveniſſet ad et cum eodem Thoma quod ſi 
dictus Chriſtopherus non deliberaret in prædittam 
navem, vocat. The George, ſexaginta quarteria gra- 
norum, nichilominus pro eo quod eagem navis futt 
navis majoris oneris quam aliæ naves didti Thomæ 
Sympſon fuiſſent, ipſe idem Chriſtopherus ſolveret 
prefatoThome Sympſon, vel afſignatis ſuis plenum 
ſtipendium, Anglicè, The whole freight, pro ſexa- 
ginta quarteriis granorum juxta ratam decem dena- 
riorum pro quolibet quarterio granorum prædictorum, 
et fi plura forent quam ſexaginta quarteria granorum 
predifforum, quod tunc idem Chriſtopherus Turner 
ſolveret pro quolibet quarterio ultra numerum ſexa- 
 ginta quarteriorum juxta diftam ratam decem denari- 
orum pro quolibet quarterio inde, et quod idem Tho- 
mas in conſideratione inde promiſſiſſet et conveniſſet 
ad et cum dicto Chriſtophero Turner quod grana five 
bona nulla aliorum hominum acciperentur in eandem 
B b 2 navem 
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372 The Maritime Dicæologie; 
navem voiagio prædicto, et quod prædicta navis ſuff. 
cient. viritat. et eſculat. eſſet, Anglice manned and 
victualled; Ita quod ratione inde grana dicti Chriſto- 


pheri Turner ſalva tranſportari et carriari potuiſſent 


fine calefactione, malefaitione, vel alia pejoratione, 
Anglicè Impairing, etc. prout per libellum ipſius 
Chriſtopher inde plenius liquet; quod quidem placi— 
tum poſtea a predifta Curia Admirallitatis in parti- 
bus Borealibus per viam appellationis per prefatum 
Thomam Sympſon in ea parte factæ coram vobis 


remot. fuit, et adbuc in ſupremd Curid Admirallitatis 


Angliæ coram vobis jam pendet indeciſ. 
Cumque prefatus Thomas Sympſon poſtea, ſc. 


termino ſancti Hillarii ultimo præterito veniſſet in 


Curia noſtra, ſuggerens, quod prædictus Chriſtopherus 


in Curia Admirallitatis coram vobis libellaſſet quod 
contractus ille fuit, quod una pars granorum prædic- 
 torum per contract. illum recipiend. fuiſſet in navem 


prædictam ad quendam locum vocat. Emot-land ſuper 


rivulum de Humber, alias Hull-water, ud: revers 
idem Chriſtopherus libellavit in prædicta Curia Ad- 
miralitatis coram præfat. Matthæo Dod ſworth i 
partibus Borealibus quod contractus ille fuit quod gra- 
na prædicta accipienda fuiſſent in eandem navem ad 
prædicta loca vocat. Emot-land et Good Alehouſe 
ſuper prediftum rivulum de Hull, alias Hull-water, 
et non ſuper rivulum de Humber, alias Hull-water, 
et ubi revera placitum illud ſuper eodem libello coram 


Vobis per viam appellationis predifte, per præſat. 


Thomam Sympſon in forma prædicta protegunt, 
 tantummodo pendebat, et non aliter, quandam probi- 
bitionem noſtram in eadem Curia noſtra coram nobis 
impetravit et vobis dirigi procuravit, cujus quidem 
probibitionis noſtre pretextu vos in cauſa prædicta 
diſtuliſtis et adbuc differtis prout decet. Nos tamen 


eb cauſas prædictas ſuperius expreſſas et alias defec- 


tiones in juggeſtione igſius Thame Sympſon prædict. 
| | Cora 
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toram nobis penden. contend. nos movend. ac ſimi- 


liter nolentes per hujuſmodi falſas et callidas aſſerti- 
ones placita in curia Admirallitatis prædidta coram 


vobis penden. diutius impediri, vobis fignificamus quod 


in cauſa prædicta inter partes predittas licite proce- 


dere poteritis, ac omnia alia facere et peragere in ea 


parte que ad forum Admiralitatis noveritis pertinere 
brevi noſtro de prohibitione inde pr editt. vobis prius 
in contrarium in ea parte direct. in aliquo non où- 
ſtante. T. C. Wray. apud Weſtm, primo die Ju- 
nii Anno noſtri regni triceſimo ſecundo. 5 
h Rooper et Rooper. 


And in the ſame Queen's Reign John Buckhurſt 
infra fluxum et refluxum maris, within the ebbing 
and flowing of the ſea upon the River of Thames, 


arreſted the Ship the Spark, alias the Michael and 
John of Plymouth, as belonging unto George A, 

coth, and, citeth him in ſpecie, and all others in 
genere, and libelleth, that in the Months of Auguſt, 
September, etc. 1597. the ſaid George Aſcoth was 


Owner of the ſaid Ship, and had an intent to make 


a Voyage unto the parts beyond the ſeas, and to 


the effect of expediting the Voyage, bought of him 
the ſaid Buckhurſt, or his ſervant, certain neceſſa- 
ries for his Voyage, to the value of 72 , and re- 


ceived them, and had them into the Juriſdiction of 
the Admiralty, etc. 5 Fry 


Zacharias Aſhton put in Bail to anſwer the Ac- 
tion, and had the Ship releaſed, and afterwards 


upon ſuggeſtion that upon the tenth of March, 
39 Eliz. for the ſpace of two Months before 


George Aſcoth was in the Pariſh of St. Mary le 


Bow, in the Ward le Cheap London, lawfully poſ- 
ſeſſed of this Ship, Tackle and Furniture, and that 


f 1 June 32 Eliz, 
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upon the eleventh of March he fold her unto him 
for 400 J. and that the Ship belonged unto him: 
And thereupon ovtained a Prohibition. | 

The Prohibition alledgeth the Statutes of the 
13th of Richard the ſecond, the 15th of Richard 
the ſecond, and the firſt of Henry the fourth, quod- 
que poſt edictionem Statutorum predittorum, ſcilicet 
decimo Martit, anno, etc. apud London. in parochia 
beatæ Mariæ de Archubus in Warda de Cheap Lon- 
don. ac per ſpatium duorum menſium ad tunc Pre- 
antea prædictus Georgius Aſcogh legitimè poſſeſſig- 


natus fuiſſet de nave predifia vocat. The Spark, 


alias The Michael and John, portus de Plymouth, 
ac apparat. acceſſion. et ornament. ad eandem navem 
tunc ſpectan. ad valentiam trecentarum librarum mo- 


nete Angliæ, ut de bonis et catailis ſuis proprits, et 
fic inde poſſeſſionatus exiſten. Idem Georgius poſtea, 


feilicet undecimo die Marti, anno ſupradicto apud 


London pred. in Parochia et Warda prædictis pro 
ſumma quadringent. librarum legalis monetæ Angle, 


eidem Georgio per prefatum Zachariam, ad tunc 
ſolveret, etc. contraxiſſet et vendidiſſet prefato La- 


chariæ navem prediftam ac preditt. apparatus, etc. 


Duodque prædictus Johannes Buckhurſt inde non ig- 
narus machinans cognitionem placitorum que ad etc. 
quandam prohibitionem in Curia noſtra coram nobis, 
ne etc. proſequit* fuerit, etc. . 


But no proof being made by the ſaid Aſpton that 
he had ſo bought the ſaid Ship, or that ſhe was 
his, and not the laid Aſcogb's, and the ſaid Court 
of King's-Bench being informed that the effects and 
ſubſtance of the ſaid Libel was as is before expreſſed; 
and the Cauſe being held and adjudged cognoſcible 
in the Admiralty Court, a Conſultation was award- 
ed, which faith that the Prohibition was i Johan- 


nis Buckhurſt grave damnum et libertatis Curie 
Aamiralitatis Lefionem manifeſtam ; to the grievous 
prone guano ain damage 
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— — in Bail to the ſaid Action, in ſuch man- 
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damage of the ſaid Buckhurſt, and manifeſt wrong 
of the liberty of the Admiralty Court, and there- 
fore concluded as the former did, with a Nolentes 
copnitionem que ad Curiam Admirallitatis pertinet in 


ac parte per hujuſmodi falſas et callidas aſſertiones 


diutius impediri, etc. 

In the Body of which Conſultation, the effect 
and ſubſtance of the Libel is thus expreſt: 

Imprimis videlicet quod menſibus Auguſti, Septem- 
bris, etc. Anno Domini milleſimo quingenteſimo nona- 
geſimo ſeptimo jam curren. eorumve menſium quolibet 
Pluribus, uno ſive aliquo, prefatus Georgius Aſcogh 
fuit, erat nec non tempore areſti ab hac curia inter- 
Poſit. ac in præſenti eſt Dom. Proprietarius et legiti- 
mus poſſeſſor navis vocat. The Spark, alias The 
Michael and John, portus Plymothiæ ejuſq; appa- 
ratus et ornamentorum, ſeu ſaltem medietatis, ſeu 
alicujus partis dictæ navis, proque tali, et ut tals 
fuit et erat communiter dictus, tentus, habitus, nomi- 
natus et reputatus. Item quod annis et menſibus 
prædictis eorumve uno ſive aliquo, præfatus Georgius 
Aſcogh intentionem habuit profectionem faciendi in 
partes ultramarinas, et ad Fectum expediendi voia- 


gium ſive profectionem prædictam, et paulo ante aeceſ- 


ſum ejuſdem pro neceſſariis quibuſdam ſuis, et in iti 


nere ſive voiagio prædicto ab anteaitto Johanne Buck- 


hurſt, aut ejus famulo ad uſum ejuſdem Georgii non- 
nulla bona ad valentiam ſeptuaginta duarum labrarum 
legalis monetæ Angliæ, etc. | 

In the ſame manner John Fox arreſted the ſame 
Ship upon the River of Thames, as belonging unto 


the ſaid George Aſcogb, and libelled againſt the faid 
Aſscogb in the ſame manner, for certain neceſſaries 


ſold unto him to the Value of 50 J. which he re- 
ceived, and had into his poſſeſſion within the Ju- 
riſdiction of the Admiralty, and the ſaid Zachasy 


ner 
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ner as in the other Cauſe, and afterwards upon the 


like ſuggeſtion made unto the ſaid Court of the 
King's-Bench, as he had there made in the ſaid 


former Cauſe, he likewiſe obtained a Prohibition 


in this cauſe as in the other; but the ſaid Court 
being likewiſe by the Libel in this Cauſe informed 
of the nature of the Cauſe, a Conſultation was 


awarded in this Cauſe as in the other, and con- 


cludeth in like manner as the other did, that the 
{ſaid Prohibition was in grave damnum Johannis 
Fox, et libertatis Curiæ Admirallitatis laſionem ma- 
ni feſtam, and with a Nolentes, etc, as in the tor- 


mer, and both the ſuggeſtion, and ſubſtance and 


effect of the ſaid Libel are inſerted in the body of 


the Conſultation upon the File in the Regiſtry of 
the Admiralty with the others, as it and they came 


directed from the ſaid Court of King's-Bench thi- 
ther under ſeal. „ e 

42 Elizab. William Rolfe of Woclwich in the 
County of Kent did contract and agree with Thomas 


Freeman, Shipwright, upon a certain rate for day- 
wages for himſelf and his Servants, and for certain 


other materials or neceſſaries for and towards the 
building of a certain Ship or Pinnace for him the 


ſaid William Rolfe, according to which agreement 


the ſaid Freeman, and one Arthur Argill and others 


as his Servants, did afterwards in the Month of 
April in that year, at Wookwich in the County of 


Kent for divers days labour in performance of the 
{aid work in their art, about the ſtructure or build- 
ing of a ſmall Ship or Pinnace for the ſaid William, 
and built a great part of the ſame z and the ſaid 
Ship or Pinnace being built, ſhe was named or 
called by the ſaid William, The Anne and Francis, 
and the ſaid William being in poſſeſſion of her as 

his own proper Veſſel, and ſtanding ſo poſſeſt, he 
he afterwards, to wit, upon the eighth day of 


March, 
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March, in - ere ki year of the ſaid Queen, 
at Moolwich aforeſaid in the County of Kent, for a 


certain ſum of money unto him then and there 


paid by one Hugh Lyadyard, ſold and delivered the 
{aid Ship unto him the ſaid Hugh, by which means 
the faid Hugh upon the ſaid eighth of March in the 
year aforeſaid, became poſſeſſed of the ſaid Ship 
or Veſſel, as his proper Ship or Veſſel; and the 
ſaid 7 bomas Freeman cauſed the ſaid Ship or Veſ- 
ſel, being upon the River of Thames, to be arreſted, 
by which means the ſaid Hugh Lydyard was con- 
ſtrained to appear in the Admiralty Court, and to 


anſwer unto the ſaid Thomas Freeman after upon a 


Contract of or concerning the retaining or hiring 
him the ſaid Thomas, being the Shipwright, to 
make and build the ſaid Ship, and of and concern- 
ing ſeveral promiſes and undertakings of the ſaid 
Hub and William made unto the ſaid Thomas in 
the months of Mar ch, April, etc. in the year, etc. 
concerning the payment of divers ſums of money 
to be paid unto the ſaid Thomas for his Wages and 
- Salary, for his work about the ſtructure and build- 
ing of the ſaid Ship or Veſſel, and for meat and 
drink of other Workmen that wrought upon the 
ſaid Work, and for other neceſſaries for the fittin 
of the ſaid Ship, bought and beſtowed thereon by 
the ſaid Thomas. 

The ſaid Hugh Lydyard alledging the Statutes of 
the thirteeth and fifteenth of Richard the ſecond, 
and the ſecond of Henry the fourth, unto the Court 
of Common-Pleas, and there ſug ggeſting the ſame 
fact, and further ſuggeſting the ſame to be done, 
and the ſaid Contracts to be made within the body 
of the County of Kent, and not within the Juril- 


diction of the Admiralty; and that therefore the 


Action was brought contrary to the form of the ſaid 
Statutes, and procured a Prohibition to the Court 


of 


378 The Maritime Dicaologie; 


of the Admiralty ; but upon Conſideration of the 
whole matter, the ſaid Court upon the laſt day of 


January, in the forty-fifth year of the ſaid Queen's 


reign awarded a Conſultation, and remitted the 
{laid Cauſe to the Admiralty Court. 


And now in regard that the fact in this caſe was 
agreed on both ſides, and therefore no repetition 


made of the Libel in the Body of the Conſultation, 
the right of juriſdiction and power of the cogni- 
zance of the Cauſe being only in queſtion, and in 
regard this Prohibition and Conſultation iſſued our 
of the Court of Common-Pleas, and the former 
mentioned out of the King's-Bench, take this Con- 
ſultation at large as it came to, and remaineth in 
the Regiſtry of the Admiralty, 
Elizabetha Dei gratid Angliæ, Franciæ et Hi- 
berniæ Regina, ſidei defenſor, etc. Dilecto ſibi Julio 
Cæſari Legum Doctori a libellis ſupplicum noſtrorum 
Magiſtrorum uni Curie noſtre Admiralitatis Angliæ 
Fudici five præſiden. ac locum tenen. ejuſdem legitime 
conſtitut. aut, etc. ſalutem. Cum Hugo Lydyard 
Gen. in Curid noſtrd coram Fuſticiariis naſtris apud 
Weſtm. ſuggerit quod cum per quendam attum in 
Parliamento Domini Richardi nuper Regis Angliæ 


ſecundi poſt conqueſtum apud Weſtm. anna Regni ſu 


tertio decimo tent. edita inter alia inactata ſub autha- 
ritate ejuſdem Parliamenti, quod Aamiralli et eorum 


Deputati ſe ex tunc de aliqua re fatta infra regnum, 


Angliæ, nit ſolummodo de rebus factis ſuper altum 
mare, prout tempore Domini Edvardi Regis avi pre- 
dicti quondam Regis Richardi ſecundi uſum fuiſſet 


aullatenus intromittant, cumque etiam per quendam 


alium attum in Parliamento prædicti quondam Regis 


| Richardi ſecundi anno regni ſui quinto decimo tent. 
edit, inter cetera declarat. ordinat. et ſtabulat. fui/- 
ſet aulhoritate ejuſdem Parliamenti, quod de omnibus 
contrattis, placitis et querelis, ac de omnibus aliis 
| rebus 
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rebus factis, five emergentibus infra corpus Comita- 
tus, tam per terram quam per aquam, ac etiam de 
wrecco maris Curia Admirallitatis nullam habeat cog- 
nitionem, poleſtatem nec juriſdictionem, ſed quod ej- 
ſent omnia hujuſmodi contract. placita et querelz, 
ac omnia alia emergentia infra copora Comitat. tam 
per terram quam per aquam, ut prædictum eſt, ac 
etiam wreccum maris triat. terminat, diſcuſſ. et re- 
mediat, per leges terre, et non coram Admirallo, 
nec per Admirallum, nec ejus locum tenentem, quod- 
que poFt edictionem ftatutorum prædictorum ſc. primo 
die Aprilis, Anno regni noſtri quadrage/ims ſecundo, 


quidam W illielmus Rolfe apud Woolwich in Co- 
mitatu Cantiæ infra corpus ejuſdem Comitatus, et 
non ſuper altum mare, nec infra juriſdictionem Ad- 
mirallitatis, retinuiſſet quendam Thomam Freeman 
tunc naupegum exiſten. ad quandam naviculam vocat. 


a Pinnace pro eodem Willielmo conſtruend. et fabri- 


cand. vel ſaltem in ſtructurd et fabricatione hujuſ- 


modi naviculæ ad laborand. et operam navand. per 


ſe et ſervien. ſuos in arte ſus pro merced. per diem 


eidem Thomæ per prefatum Willielmum /ol- 
vend. virtute cujus retentionis idem Thomas et 


guidam Arthurus Argill et aii ut ſervien. ſui 


poſtea, ſcilicet ſexto die ejuſdem menjis Aprilis 


apud Woolwich prædictam, in predifo Co- 
mitatu Cantiæ infra corpus ejuſdem Comitatus, 


et non ſuper altum mare, nec infro juriſdittionem 
Admirallitatis, in et circa ſtructuram et fabricatio- 
nem unius navicule preditio Willielmo per diverſos 
dies laboraverunt et operam navarunt in arte ſud, et 


magnum partem navicule illius conſtruxerunt, cujus 


pretextu navicula illa apud Woolwich prædict. in. 
fra corpus Comitatus prædicti conſtructa fuit, que 


quidem navicula poſtea denominat. et appellat. fuit 
per prefatum Willielmum, The Anne and Fran— 
cis; ac quod idem Williehnus fic de navicula illa 


Juit 
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fuit poſſaſionat. ut de navicula propria, et fic inde 
poſſeſhonat. exiſten. idem Willielmus, poſtea, ſcilicet 
oftavo die Martii anno quadrageſimo tertio ſupra- 
dicto, apud Woolwich prediftam infra corpus Com. 
Cantiæ, prædictæ, et non ſuper altum mare, nec in- 
fra juriſdictionem Admirallitatis naviculam præ- 
diftam pro ee pecuniæ ſumma ei tanc ibidem 
per ipſum Hugonem ſolut. vendidit, et deliberavit 
eidem Hugoni, per quod idem Hugo prædicto octa- 
©o die Marti! anno quadrageſimo tertio ſupradicto 
apud Woolwich prædictam, videlicet in rivo Tha- 
miſiæ infra corpus ejuſdem Com. Can. poſſeſſionat. 
| fuiſſet de eadem navicula appellat. The Anne and 
Francis, ut de navicula ſua propria; prædictus ta- 
men Thomas Freeman ſtatut. et leges prædict. mi- 
nime ponderans, nec non diverſa ſtatut. contra leva- 
tionem, fuſtentionem et manutentionem querelarum 
et ſectarum in propria vel alibi nuper edit, et proviſ. 
 minime verens, ſed contra eadem machinans dictum 
Hugonem indebite pregravare, opprimere, et fati- 
are, naviculam ipfius Hugonis prædittam in rivo 
hamiſiæ prædidtæ, vidlicet apud Woolwich infra 
corpus prædict. Com. Canc. caute et ſubdole, ſub no- 
mine et ſpecie naviculi prædicti Willielmi Rolfe per 
| miniſtros prænobilis Caroli Comitis Nottingham. 
Baronis Howard de Effingham preclari ordinis 
Garterii Militis dom. locum tenentem noſtri Comitat. 
noſtrorum Suſſex et Surrey Confabular. noftri Honoris 
et Caſtri noſtrorum de Windeſor. Dom. magni Ad- 
mirall; Angliæ, Hiberniæ, et Walliz, ac dominio- 
rum et inſularum, eorumve ville Caliſiæ, et Mer- 
cC)biarum ejuſdem Norman, Gaſcon.” et Aquitan. 
t claſſigue et marin. difforum regnorum Angliæ et 
|  Hibernize præfecti general. diſtringi et attachiari 
fecit, ac capi et attachiari procuravit, ac es præ- 
_ textu prædictum Hugonem coram vobis, apud South- 
wark in Com. Surrey comparere et intereſſe afrinxit 
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ipſum Hugonem ad reſpondend. coram vobis prafat. 
Thomæ Freeman, de quibuſdam contractibus ſup- 


poſitis inter dictum Thomam Freeman ex una 


parte, et eundem Hugonem et præfatum Willielmum 


Rolfe ſeparatim ex altera, fuiſſe fact. infra juri ſdic- 


tionem Admirallitatis de et concernen. retentione 
prediftti Thomæ tunc naupegi exitlen, ad conftru- 


end. et fabricand. naviculam prædictam, ac de et 


concernen. ſeparales promiſſiones et aſſumptiones 


prædictorum Hugonis et Willielmi eidem Thome 


fieri ſupponit, menſibus Martii, Aprilis, Man, 
Junii, Julu, Augulti, et Septembris, Auno Domi- 


ni milleſimo ſexcenteſimo, eorumve menſium quolibet 


uno ſive aliquo de Tolutione diverſarum denariorum 


ſummarum eidem Thomæ fiend. tam pro mercede et 


ſalario ſuis pro operd ſud, in et circa ſtructuram et 
pee naviculæ illius faciend. quam pro ſa- 


lario eſculent. et poculent. aliorum opiſicum in eadem 


opera laborant. ac pro mercemoniis, et aliis neceſ- 
ſariis pro navicula illa conſtruend. per ipſum Tho- 
mam empt. et impenſ. conabatur et machinabatur, 
idemque Thomas Freeman in eadem Curia Ad- 
mirallitatis totis viribus contra ipſum Hugonem in 
præmiſſis proſequebatur caute et ſubdole in eadem 
Curia Admirallitatis libellando verſus ipſum Hugo- 
nem, et prefeium Willielmum Rolfe; inter alia 


quod ipſe idem Thomas Freeman fpem alias ad re- 


cuperand. quaſdam denariorum ſummas quas idem 
Thomas verſus prefatum Hugonem tunc in eadem 


Curia Admirallitatis ex ſeparabilibus cauſis et con- 


traBtibus prediftis exigebat niſi per arreſtationem na- 
viculæ predifte nullo modo habuit, ideo eandem na- 
viculam infra juriſdictionem Admirallitatis Angliæ 
authoritate Curie illius Arreſtari fecit, ac prediftus 
Thomas Freeman prætextu præmiſſorum ipſum Hu- 


gonem per adiffnitivam diffe Curie Admirallitatis 
ſententiam ae et ſuper pramifhis condemnart fecit, ac 


eundems 
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Hugonem ad ſolvend. denar. per prefatim Tho- 
mam in eadem Curia Admirallitatis petit. per execu- 
tionem ſententiæ prædictæ compellere, vel ſaltem eos 
de naviculd ipſius Hugonis prædictd levari totis ſuis 
viribus conabatur et indies machinabatur in nofri 
contemptum et ipſius Hugonis dampnum, prejudici- 
aum, depauperationem et gravamen manifeſt. et con- 
tra formam et effettum ſtatutorum prædictorum, cu- 
Jus pretextu nos quandam Prohibitionem ad petitio- 
nem prefat, Hugonis conceſſimus, et illam vobis di- 
rigi fecimus, cujus pretextu, vos in cauſa prædicta 
procedere diſtuliſtis, et adbuc diſfertis; quibuſdam 
amen de cauſis Juſtic. noſtris apud Weſtm. ſpecia- 
liter moven. vobis fign:ficemus quod vos in præmiſſis 
legitimè procedere poteritis Brevi noſtro de probibi- 
 tione vobis inde diretto in aliquo non obſtan. T. E. 
Anderſon apud Weſtm. trice/imo 1 die Janua- 
1 Anno regni quaaragefi mo quinto b. 

Cuick e 


Now i It hereby appeareth, that though this Con- 
tract was made at land, and the Ship built at land, 
yet becauſe both the Contract and Work did ariſe 
from the Sea, ſailing and tranſportation of Men, 

Wares and Merchandizes, being the principal or 

only end both of the contract and the work, and 

the Ship being to be imployed at ſea, both the con- 
tract and the work were adjudged to be within the 
juriſdiction and cognizance of the Admiralty. 
et !] muſt not let one obſervation ſlip, which is 
here to be obſerved; and that is, that this Conſul- 
tation and all others which repeat thoſe Prohibitions 
which have been founded upon the three before- 
mentioned Statutes, ſhew that all thoſe Prohibi- 
tions have in their Latin rendered the Statute of 


Þ 1 Jan. 45 Ela. 


the 
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the thirteenth of Richard the ſecond, to prohibit 
the Admiral for meddling with any thing but a 


thing done ſuper altum mare, upon the high ſea; 
whereas Poulten's Tranſlation rendereth it only up- 
on the ſea; and the original rendereth only ſur le 
meer, Which is upon the lea in general, as well one 


part as another, as well upon an arm of it, as upon 


any part elſe of the body ; beſides what follows, 
viz. Solonc ce que ad eſtre duement uſe en temps du 
noble Roy Edward ail naſtre, as J have already ob- 
ſerved, od ſhall therefore paſs to the next. 
Richard Husbands of London, Draper, fold unto 
Adam Bonner, Maſter and Owner of one ſixteenth 
part of the ſhip t the Advantage of London, certain 
cloth for the ule of that Ship, to the value of twen- 
ty Pounds; the money not being paid, Husbands 


arreſteth this ſixteenth part of che id Ship, with 


Tackle and Furniture thereunto belonging, and 
citeth Bonner ſpecially, and all others in general, to 
anſwer unto him in the Admiralty Court, for the 


Taid Debt; Bonner dieth, Rachael his Wife taketh 


Ad miniſtration, and the Suit proceeds againſt her. 
Richard Dove, Owner of the other Parts or 
Reſidue of the faid Ship, became Bail for the ſaid 
Bonner's ſixteenth part. And afterwards upon 
ſuggeſtion in the King's Bench, that the Debt 
was for Cloth and other things bought by the ſaid 


Bonner of the ſaid Huſbands in Cheapfide, Lon- 
don, and that the ſaid Ship being freighted and 
laden in the Pariſh of St. Mary Bow in the Ward 


of Cheap London, with Bosen of the Queen's 


to go for Ireland, was there arreſted by the ſaid 
Huſbands, and alledging that the ſaid Action was 
brought in the Admiralty Court by the ſaid Huſ- 


bands againſt the ſaid Bonner, contrary to che 


4 Sup. lib. 3. cap. 2. | 
three 
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three before meutioned Statutes, etc. And there- 
upon obtained a Prohibition, But upon due In- 
formation made unto the ſaid Court, ſetting forth 
the effect and contents of the Libel, 2 Conſulta- 
tion was upon the 25th of April, in the third year 
of King James awarded, and the cauſe returned 
unto the ſaid Court of the Admiralty, there to be 
duly proceeded in. The Conſulation plainly ex- 
preſſing that the matter contained in the Suggeſti- 
on was no ways ſufficient to maintain the Prohibi- 
tion. The Conſultation runneth thus: 
Jacobus Dei gratid Angliæ, etc. venerabili et egre- 

10 viro Julio Cæſari. Monftravit nobis Richardus 
Klubs ae London, Draper, quod cum ipſe idem 
Richardus i Curia n0ftra coram vobis per proce}- 
ſum extra dictam Curiam Admirallitatis prædictæ 
debito modo confer? emand. arreſtari procuraſſet 
decimam ſextam partem cujuſdem navis vxocat' The 
Advantage of London, ac apparatuum, etc, Fit 
ulterius citari procuraſſet quendam Adamum Bonner, 
Dom. etc. in ſpecie, ac omnes alios quoſcunque, jus, 
titulum et intereſſe haben. in genere, vel haberi præ- 
tenden. etc. prefato Richardo Huſbands de et pro 
s debito viginti librarum eidem Richardo Hut- 

bands, etc. per quend* contract“ etc. infra jurifdi- 
Fionem Admirallitatis Angliæ factum debite reſpon- 
ſurꝰ poſtea pendente ſefta illa prædictus Adamus 


Bonner ohiit inteſtat. et poſt mortem Adminiſtratio, 
= ea 


Nuidam Richardus Dove ſuggerens in Curia nof- 


tra coram nobis quod cum in ſtatuto in Parliaments 
Dom. Richardi nuper Regis Angliæ ſecundi, etc. 
ſetting forth the three before mentioned Statutes. 
| Qnodque viceſimo die Novembris, anno regni Domi- 
n& Elizabethe Reginæ Angliæ quadrageſimo tertio, 
apud London, viz. in Parochia Beatz Mariz de 
Arcubus in Wards de Cheap, — Adamus 

Bonner 
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Bonner indebitatus fuiſſet eidem Richardo Husbands 


pro pannulaneo et aliis rebus ad tunc et ividem præ- 


fato Adamo per prefatum Richardum Huſbands 


vendita et deliberat. in ſumma vigint. librarum lega- 
lis monetæ Angliæ; Quodgue prefatus Adamus 
Bonner prædicto viceſimo die Novembris, anno qua- 
drageſimo tertio ſupradicto apud London prædict. in 


Parocbia et Warda prædicta fuiſſet Dom. proprieta- 
rius et poſſeſſor legitimus prædictæ decime ſexte par- 
tis navis vocat' The Advantage of London, ac ap- 


paratuum, etc. Ac quod prædictus Richardus Dove 
adtunc et ibidem fimiliter fuilſet Dom. Proprietarius 
et legitimus poſſeſſor totius refid. prædictæ navis, etc. 
Quodgue etiam prefatus Richardus Huſbands paſtea, 


| ſeilicet viceſimo die Novembris, anno regni die 


dominæ Elizabethæ nuper Reginæ Angliæ quadra- 


geſimo tertio ſuperdict. apud London prædict. in 


Parochia et Warda prædicta prædigtam decimam | 
ſextam partem navis prædictæ adtunc et ibidem one- 


rat“ exiſtent® cum proviſione dife domine Eliza- 


bethæ nuper Reginæ Angliæ ad navigandum pro 


regno Hiberniæ ac prædictorum apparatuum, etc. 


pro dicto debito præfati Adami Bonner areſtari pro- 


5 curaſſet, ac ſuper inde præfatus Richardus Dove, 
etc. apud London prædict. in Parochia et Warda 


prædict. fore fidejuſſorem pro prædicta nave compul- 
ſus, et coactus fuiſſet aliter, etc. guandam probibiti- 
onem noTram, etc. CS. 

Quia tamen videtur Curie notre coram nobis, 
quod ſuggeſtio prædicta prædicti Richardi Dove in 
Curia noſtra coram nobis in hac parte exhibit. mate- 
riaque in eadem contenta minus ſuſicienꝰ in lege exiſ- 
tunt ad Breve noſt rum de Prohibition in hac parte 
manutenend*. Et quia nolumus cegnitionem, que ad 
Curiam Admirallitatis predit?. ſpectat et pertinet, 


per hujuſmadi inſufficientes aſſertiones dintias impe- 


airi, vobis ſignificamus quod in cauſa predifta, etc. 
.-. WEN 79s 
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T. J. Popham apud Weſtm, vicgſimo quinto die 
Aprilis, anno regni noſtri Angliæ, Franciæ, et Hi- 
berniæ fertio, et Scotiæ triceſimo octavo. 

1 L. Rooper. 


I ſhall inſtance only in one or two more of lat- 
ter time, and that very briefly. 
Quas Cornelius Borſs by Charter. party let to 
freight the Ship the Young Swan of Horn in Hol- 
land, whereof he was Maſter and part Owner, 
unto George Rook and Robert Grove for a Voyage 
from London to ſeveral Ports and Places beyond 


the Seas, and from thence to the Port of London. 


Bors after the return of the ſaid Ship, ſueth Rooks 
and Grove in the Admiralty Court for his freight 
due by the ſaid Charter party, and likewiſe for de- 
morage. Rooks and Grove ſuggeſt in the King's 
Bench, that the Charter-party was made in the 
Pariſh of St. Mary le Bow in the Ward e Cheap, 
and alledged the three before mentioned Statutes, 
and that they had performed the Covenants of the 
ſaid Charter- party, and that the Action brought 
againſt them in the Admiralty was contrary to 
the ſaid Statutes, and obtained a Prohibition. 


But the ſaid Court being fully informed Termi— 


no Paſce nono Caroli *, a Conſultation was award- 
ed with a Nolentes, etc. as in the former. And 
further, quod in cauſa predifta quatenus de non per- 
Formalione conventionum pradittarum quoad naulum 


et morationem coram vobis duntaxat agatur, licite 


procedere poteritis, et ulterius facere quod ad Cu- 

riam Admirallitatis prædictæ noveritis pertinere, 
digga probibitione noſtra non obſtante. T. T. Ri- 
chardſon apud Weſtm. tertio die Junii, Anno reg- 
ui woſtri nono Henley et hs 
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- In like manner David Guy of Diſart in Scotland 
le to freight by Charter- party the Ship the Grace 


of God of Diſart, then lying at Anchor in the Ri- 
ver of Thames, to John Delabar and Fames Hope, 
upon a Voyage; upon which Guy ſued the ſaid 


Delabar and Hope in the Admiralty Court for his 


freight thereby contracted for, and unpaid. Hope 
and Delabar ſetting forth in the King's Bench, 
that the Charter-party was made in St. Michael 
Gorabill, and alledging the three before mention- 
ed Statutes, and that the ſaid Action was brought 
in the ſaid Admiralty Court contrary to the ſaid 
Statutes, obtained a Prohibition. But in Eaſter 
Term *, in the gth year of King Charles, a Con- 
ſultation was awarded as in the other. 

Hence I do obſerve that all theſe Judges, 


which granted theſe before mentioned Conſulta- 


tions, have heretofore afforded the before men- 
tioned Statutes the fame interpretation thar I have 


ſince gathered, and in this Treatiſe ſet down, viz. 


that a Contract, whether made at land or at ſea, 


if the ſame doth ariſe from a buſineſs to be done 
or performed ar land, the ſame is to be tried by 


the Law of the Land: But a Contract, whether 


made at ſea or at land, if the ſame doth ariſe from 


a buſineſs to be done or performed by or at ſea, 


or beyond the fea, the fame is cognoſcible in the 


Ade Court I. For upon the granting theſe 
Conſultations, the queſtion was not whether either 
the Contracts or the Charter- parties were made at 
ſea, or at land, or whether they were made in the 


Pariſh of St. Mary le Bow, or St. Michael Corn- 


bill, or not; but whether the ſame were Mari- 


time contracts, or concerned Maritime buſineſs 
or not, aud ſo within the Juriſdiction of the Ad- 


* Paſch. 9 Car. Sup. li. 3. c. 2, 3, 4 He. 
e miralty 
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miralty or not; as in the firſt of theſe five laſt 
cited Conſultations concerning the building of a 
Ship, the queſtion was not whether the contracts 
for the wages in building of her, or the materials 
bought and imployed upon her, the meat and 
drink bought and ſpent in the time of the build- 
ing of her were made at land or not, or whether 
the Ship herſelf was built at land or at fea; for 
the caſe was plain in the one as well as in the 
other, that the Ship was built at land as all Ships 
are upon the Stocks, is no doubt at all: And the 
Ship being there built, it is as little doubt that the 
contracts were there made, unleſs we will ſuppoſe 
that which is not to be ſuppoſed, viz. that the 


parties went to ſca to bargain for the building of 
her at land, and to bargain for materials to build 
her with, and for meat and drink to be ſpent in 


the time of the works being in hand; but the que- 
ſtion was, whether theſe contracts concerned a bu- 
ſineſs that was maritime or not, which did ariſe 
from ſomewhat to be done at or by ſea, or not; 
and it being plain, that had it not been for ſea em- 
ploy ment, none of theſe contracts had been made. 
And therefore was it adjudged that theſe contracts 
did ariſe from buſineſſes to be done at ſea, and were 
therefore maritime, and belonged unto the mari- 
time Juriſdiction of the Admiralty, as all other 
contracts for victualling, tackling, and furniſhing 
of Ships, with either Anchors, Cables, or other 


Ropes, or whatſoever other neceſſaries, (although 


the ſame were contracted for and bought at land) 


anciently were and did belong, and of right ſtill 


are, and do belong. 
And as for the Contracts and Charter- parties made 


of letting Ships to freight, it is ſure enough that 


they are ſeldom or never made but at land; yet 
are theſe contracts made of and concerning a Ship 
e which, 
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which, at the very time of the making thereof, is, 


Aut ſuper mare fluctuans, aut ad Anchoras in quo- 


vis portu natans infra fluxum et refluxum maris in- 


fra Furiſdictionem Admirallitatis, either failing up- 


ä n | 
IN 8 5 F 888 9 I — = bogs aj 
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on the Seas, or lying at Anchor in ſome Port or. 
Haven, where the Sea ebbeth and floweth within 
the Juriſdiction of the Admiralty. And theſe 
contracts do ariſe from buſineſſes to be done at ſea, 


and were therefore adjudged to belong unto the 


Sea Juriſdiction. 

But perhaps it may be ſtil] objected that the 
Law doth allow a fiction of place for the doing of 
any thing, and it mattereth not whether the thing 
was there done or not; and I do agree that the 
Law doth allow ſuch a fiction, ſo that the ſame 


be within the compaſs of a Poſſibility. But to 


feign a thing impoſſible, as to feign that Ships 
fail in Cheaꝑſide, or elſewhere upon the dry land, 


the Law abhorreth, as I have ſaid before m. 


And then 1t 1s more proper and more agreeable 


to law to feign the Charter-party that was made 


at land to have been at fea, which is poſſible, 


than it is to feign a Ship to be at land, where the 
Contract was made, or when ſhe was laden or fur- 
niſhed with either victual, tackle, or any other 


manner of proviſion or furniture, which is impoſ- 
ſible. | 

I ſhall inſtance only in one Contract made be- 
yond the ſeas concerning ſea affairs, upon which 
a Bill obligatory was taken for the payment of a 
certain ſum of money, and the ſaid Bill obligatory 
was adjudged cognoſcible in the Admiralty Court, 
and then proceed upon another argument; and 


this appeareth by a Conſultation granted out of 


the Court of Common Pleas in che tenth year of 


A Sup. B. 3. eb. 8 
Ce 3 8 
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King James (Sir Edward Cokt himſelf being then 
Lord Chief Juſtice of the Court) directed unto Sir 
Daniel Dunn Knight and Doctor of Laws. 
Thomas Alport libelled in the Admiralty Court 
againſt Philip Cooper, that in the Months of Ja- 
nuary, etc. Anno 1609, and in the Months of 
Marth, April, eic. the ſaid Philip Cooper remain- 
ing in the parts beyond the ſeas, etc. did by hisÞBill 
obligatory in the ſaid parts beyond the ſeas, etc. 
lawfully make, and with his own proper hand 
ſubſcribed, and ſealed with his Seal, tie and bind 
himſelf to the ſaid Thomas Alport for the due pay- 
ment of the ſum of 275 J. and fix ſhillings of law- 
ful money of England, as in the ſaid Libel in the 
ſaid Conſultation is ſummed up, v2. 
Puod menſ. Jan. etc. Anno Dom. 1609. nec non 
menſibus Martii, Aprilis, etc. 1610. ſeu eorum ali- 
,, pretiffus Philippus Cooper, dum partibus ul- 
tramarinis, etc. remanebat, ſe pro debits ſolutione 
ſummæ ducentarum ſeptuaginta quinque librarum et 
ſex ſolidorum legalis monetæ Angliæ præfato Tho- 
me Alport per ſcriptum ſuum obligat. in partibus 
ullramarinis, eic. legitime factum, manuque ſud pro- 
pris ſubſcript. 77 figillo, etc. N 
But the ſaid Philip Cooper ſuggeſted in the 
Court of Common Pleas, as in the faid Conſulta- 
tion is ſet forth; Quod tertio die Aprilis anno Reg- 
ni Jacobi Dei gratis Angliæ, etc. ſeptimo infra 
corpus Comitatus Civitatis London, viz. in Paro- 
chia Beatz Mariæ de Arcubus in Warda de Cheap, 
et non ſuper altum mare, nec infra Furiſdiftionem 
Curie Admirallitatis Angliæ per quandam billam 
ſuam - obligatoriam figillo ſuo figillat. et nt factum 
ſuum cuidam Thome Alport tunc et ibidem delibe- 
rat. gerens datum eodem die et anno obligaſſet ſe, et 
Heredes, Executores, et Adminiſtratores ſuos, ad 
ſelvendum prefato Thomæ, Heredibus, Ty 
— ribus 
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ribus et Adminiſtratoribus ſuis ad omnia tempora 
ſuper demand. ſummam ducentarum ſeptuagint.“ et 
quinque librarum et ſex ſolidorum legalis monete An- 
gliz z cumgue idem Philippus liber homo, etc. And 
reciteth the ſaid three before mentioned Statutes. 
Prædictus tamen Thomas premiſſorum non ignarus, 
fed machinans non ſolum ipſum Philippum contra de- 
bitam legis hujus regni Angliæ formam, et contra 
formam et eſfectum ſtatutorum, etc. traxit in placi- 
tum false, caute et ſubdole libellando in Curia Ad- 
mirallitatis, etc. cujus quidem ſuggeſtionis pretextu, 
ec. | | 
That upon the 3d of April 7 Jacobi within the 
body of the County of London, viz. in the Pariſh 
of St. Mary le Bow, in the Ward le Cheap, and 
not upon the high Sea, nor within the Juriſdiction 
of the Admiralty Court of England, he by his cer- 
N tain Bill obligatory, ſealed with his ſeal as his 
I deed, then and there delivered unto one Thomas 
port, bearing date the ſame day and year, did 
I bind himſelf, Fi Heirs, etc. to pay unto the ſaid 
3 Thomas, his Heirs, etc. at any time upon demand, 
the ſum of 275 J. and 65. of lawful money of 
England, and alledgeth the three before mention- 
ed Statutes, and that notwithſtanding the ſaid 
Thomas not being ignorant thereof, etc, had 
brought his Suit in the Admiralty Court for the 
recovery of the ſaid debt upon the faid Bill obli- 
gatory, contrary to the form of the Law of Eng- 
; d, and contrary to the form of the ſaid Statutes, 
and thereupon obtained a Prohibition. 
But upon the twentieth day of June, in the 
tenth year of King James, it being made appear 
by the Libel and Bill obligatory, that the ſame 
was made beyond the ſeas in reſpect of a Maritime 
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. buſineſs had and done at ſea, the ſaid Prohibition 
pas releaſed by conſultation, which concludeth 
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that the Prohibition was to the grievous damage 
of the ſaid Thomas Alport, and manifeſt wrong of 
the Court of the Admiralty, and faith the pro- 


ceedings in that cauſe in the ſaid Admiralty Court 


ought not to be delayed. Et quia videtur prefatis 
Fudiciariis, et pro certis cauſis ipſos ſpecialiter mo- 
ventibus, quod proceſſus in præditta Curia Admiral. 
litatis in prædicta cauſa ad proſecutionem prædicti 
Thomæ ulterius retardari non debet; ideo vobis, 
etc. T. E. Coke apud Weſtm. xx die Junii, Anno 
Domini noſtri Angliæ, Franciæ, et Hiberniæ deci- 
ino, et Scotiæ quadrageſimo quinto. | 

| rae Crompton. 


But it may be ſaid that many more Prohibitions 
have been granted out of both the ſaid Courts at 
Weſtminſter, as well in cauſes of this nature, as in 
cauſes for things done upon Ports and Havens, up- 
on which Conſultations have not been had, and I 
doubt not but in latter times there have; but it 
hath for the moſt part been when the parties have 

agreed, and the cauſe compounded, and ſo no 


conſultation prayed or ſought for; if otherwiſe, 


Jer no man brag of that which hath been done, 


which ought not to be done. But another cauſe 


may be given, and that 1s this, that the Civilian 
not being ; ſuffered there to plead the right of Juriſ- 


diction belonging to the Admiralty, the ſame hath 


not been undertaken by any Practicers in thoſe 
Courts, and if undertaken, yet pleaded but coldly 
againſt, the Juriſdiction of their own Courts: How- 
ſocver I do conceive that the Procedendo's out of 
the Cbancery, and the conſultations out of the 
King's Bench and Common Pleas, which I have 
in this and the ſecond Book of this Treatiſe ſet 
torth (though I might have inſtanced in very 
many more) will be ſufficient to determine the 


right 
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right of Juriſdiction as well in cauſes of the one 
nature, as of the other againſt the ſaid ſeveral 
Courts from whence ſuch Super ſedeass and Probi. 
bitions were granted. 

l will not ſay but that the Admiralty Court may 
ſometime have intermeddled with Contracts made 


at land, ariſing from buſineſſes done or to be done 
or performed at land, which is here in England, 


as it were to take Cattle from a Paſture, and put 
into the ſea to feed. And in ſuch caſes I doubt 
not but a Prohibition may lie, which ſhall not be 
diſſolved by Conſultation. 

But by Prohibitions to take buſineſſes of the 
Ports and Havens, or Contracts made at land con- 
cerning Maritime Affairs from the Admiralty, to 
be determined by the Common Law of the land, 
is to take fiſh out of the ſea to be kept alive and 


fed upon paſture, or in ſome Forreſt or Park at 


land. 


For I ſhall in the next Chapter out of many 
ſhew you ſome few of thoſe exact Rules the Civil 


Law hath to proceed by in cauſes of this nature, 
beſides the Laws I have before mentioned, WAX 


the Common Law hath not. 


CHAP. 
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CHAP. X. 


That divers and ſeveral of the Laws under the 
titles ſelected out of the body of the Civil Law 
by Peckius for determination of Maritime 
Cauſes ; and other Laws ſelected out of ſeveral 
other titles, as ſubhidiary unto them, do ſet 
forth mojt exattly the determination of Contro- 
verfies, which may and do daily ariſe from 


Contratts made at land Concern ng matters to 
4. done at ſea, 


10 W concerning this matter I may rather 
refer the Reader unto Peckius himſelf, Vi- 


ius, and other Authors writing thereon, than to 


ſpend any great labour about it: but whilſt he 


hath this book in his hand, let him caſt his eye 
upon ſome few of a great number of ſuch Con- 


tracts made at land, concerning buſineſſes to be 


done at ſea, which are exactly determined by theſe 
Laws, and are uſed and held abſolutely neceſſary 
in all foreign Maritime Judicatories (and not by 

any the rules of their Municipal Laws) which as 
they are little or nothing different in their pro- 
ceedings from the proceedings of the Civil Law, 
ſo are they far leſs different in their determinations 


from the determinations of that Law, than our 


Municipal Laus be. 

As in che firſt of theſe Titles. „ 
If Mariners before they receive goods on board, 
do contract with the Loader, ut recepta reſtituant. 


Quæritur utrum Nauta an Exercitor navis pro 


reſtitutione conveniatur? 
Suariter 
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Qauæritur etiam an Exercitor, Magiſter, aut 
Nauta ex contractu teneatur de rebus non oſtenſis; 


ac utrum amicus ex contractu amicum in navem re- 


cipiens teneatur de perditione ? 
Quæritur etiam utrum nautæ ex ſola emiſſione te- 
neantur * Ac etiam an nautæ de facto vectorum te- 


neantur? 


Queæritur etiam que et quando aftio detur ſubſi- 
diaria, proteſtatio an requirat conſenſum adverſa- 
rii; ac an in ſcriptis fieri debet? Quænamque ſit 
vis poteſtationis? Cum quolibet nautarum ſit contrac- 


tum, an detur attio in exercitorem ? Ac quid fi nau- 


ta per Magiſtrum navis conductus in nave deliquerit 
ac in exercitorem detur actio? Magiſter navis per 
exercitorem conductus, an alium ſubſtituere poteſt ? 
Mutuum dans in navis uſum, an ceteris creditoribus 
prefertur ? et quando ? et quare? an? et unde 
aavis per averſionem conducitur? | 
Dominus an? et quando? et quare? invitus et 
ignorans de peculio teneatur ? Ae an pro naulo 


contracto cum magiſtro ſint obligate * 


Quæritur etiam quando argumentum d contracti- 
bus ad delidta procedat *- quando non ? que autem 
diverfitatis fit ratio, quam optime declarat Ulpia- 
nus. 

Variæ etiam anafiones aſſurgunt ex variis navi- 


um conducendarum modis contractis; ut de navibus 


locandis, varia ſunt diverſorum bominum ſtudia, 
alius conducendis tantum vectoribus, alius ob naulum 
mercibus transferendis, alius ex longinguis Regioni- 
bus aromatibus abducendis intentus eſt. Ex guibus 
quidem varits locationum modis contrattis dariæ e ſunt 
queſtiones, 5 yy 

Quidam iterum cum navibus ſuis navigare webe, 
guidam tamen cum rebus ſuis ipft ſupereſſe non poſint, 
magiſtrum navi præſiciunt; et ex ea ratione 5 

2 
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aliæ omnes duplicantur et quæſtiones et determina- 
Hones earundem. 

Utrum condufta nave per averſionem, averlitur a 
conductore periculum, et quando in locatorem rejicitur 
cum aliis queſtionibus de conductione per averſionem. 

Si plures per contractum ſuum navem exerceant, 
an cum quolibet eorum in ſolidum agi poteſt. 

Si navis lacera fit et inde res deterioratæ; an, 
el quando, vector ex locato contra magiſtrum agit? 

Rueritur etiam an, et quando, pro pecuniis mu- 
tuo pro reparatione navis ſumendis aut aliter in ejus 
ſum diſponendis, in exercitorem detur aftio et quæ- 
nam detur attio? _ 

Quamplurimæ etiam ſunt leges diverſis in zitulis 
per totum Furis Civilis corpus diſtentæ et diffuſe, 
gue (ut flores ex horto amæni et ſalutiferi) hiſce ſe- 
lectis ut eiſdem ſubſidiarie per authores ſuper ipfis 
conſeribentes, et alios colliguntur, ad cauſarum bu- 
jus nature maritimarum aeterminationes neceſſariæ, 

e quibus quamplurimis, qui legit perpaucas hic tan- 
tum nominatas, alias excogitabit, ex quibus has va- 
rias nominatas habeat et tantum nominatas, 
1. Queritur an nave empta, vel emptis navis ta- 
ulis, et navis pars, vel tabulæ, vel tabularum pars 
evincitur, an evictionis nomine e an præ- 
poſitus navis tencatur? Quod per L. hoc edit um 5 
i de navi venditor. . 

Quod ut ſpeciale eſt, ſpecialiter diſputatur, e. 
tur et determinatur per L. nave aut. Et L. | di- 
Zum. junctis ibidem gloſſis, F. de evictionibus. Et 
Per Doctores ſeparales ſuper eiſdem conſcribentes. 
2. Herum queritur cum contrabitur ad merces 
tranſportandum et non ex jactu, ſed aliter, quædam 
de eiſdem dejectæ fuerint merces e navi. F. de his 
qui dejecerunt vel eſfuderunt dirimitur. | 

Quæritur etiam an contra nautas pro rebus poſs — 
vis et transferendis contract. aut deperditis aut dam- 


nificatis_ 
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nificatis in navi, talem eſſe preſumptionem que in 
eos probandi onus transfert, quod per Angelum Are- 
tinum ſuper F. fi tamen alienum. Inſtit. de rerum 
arviſ. deceptatur et concluditur. 

3. Ac etiam an literæ mercatorum in quibus aſſe- 
ritur ita eſ cum navis magiſtro contrattum, et tau- 
tum pro naulo, etc, Se fibi ſive navis proprietariis 
debere contra ſcribentem probent et obligationem in- 
ducant,quod accurate diſtinguendo deciditur per dofto- 
res ſuper L. F. de verborum obl. et L. Lucius F. 
de Inſtit. act. et L. Publia. $. f. F. depoſiti. 

4. Sed ubi probent, etc. quid fi mercator ante ſ0- 


lutionem perierit ſive deceſſerit, an ſcribentis here- 


dibus iſtæ nocebunt litere ? quod per Hypoiit. de 
marſel. in ſingulari ſuo 373. incipiente ut noſtri, et 
in repetitione ſua ſuper Rubrica Cod. de probationi- 
bus Col. 51. et Guliel. Durant. in ſuo Furis ſpecu— 
to tit. de obligat. et ſolution. in F. notand. verf. po- 
ne quod mercator. et Bald. in additionibus ibidem 
cum multis aliis dubitationibus, etc. 

5. Multi mercatores frumenta ſua in navem 
quandam poſuerunt, et magiſter ad transferendum 
accepit, et communem fecit acervum, conveniendo ut 
ex illo acervo cuilibet redderetur tanita quantitas 


quantam ibi transferendam poſuit. Et cum portum 


deſtinatum appuliſſet, navis ex illis quibuſdam reddi- 
dit portiones, es on altts Teaderet, Periit cum 


frumento. 


Queritur an nautæ f t periculum + ? an mercatori- 
bus qui portiones ſuas non recepiſſent + an mercatori- 
bus omnibus conjunctim? 

Que quidem quaæſtio exatte determinatur per L, 


in navem Saufeil ff. locati et conducti et Gloſ. ibidem 
D. D. ſuper ead. L. 


6. Cum navis magiſtro contrabitur ad transferen- 
dum tanti ponderis merces, et. ſaccus ſeu capſa inter 
alia in navi poſita eff [i igillata, et redditur fine figut- 
lo aperta, qui tradidit dicit tanta vel talia Hue in- 

"Ob i/a ; : 


398 The Maritime Diceologie ; 

cluſa ; nauta contendit quod tanti ponderis nos erat 
capſa. 
Quæritur quomodo procedendum eft, ut ad direc- 
tam deveniatur adjudicationem ? quod per Jullium 
Ferretum li. ſuo primo u. 133. dirimitur. Vide etiam 
L. 1. naut. caup. Stab. ff. et arg. legis de attione, 
in litem jurando ff. de furtis, Et legi in actionibus 
§. fin. F. de pollicitationibus. 

Quid fr quis ignorante navis magiſtro capſam in 
navem poſuerit clavatam, que in eadem inventa fu- 
erit aperta, et bona quedam ex eadem auferuntur? 
Duzritur an de damno ita ponenti teneatur ma- 
_ Liſter ? quod per Loffredum de Benevento Docto- 
rem antiquum in L. 1. F. depoſiti et per Baldum in 
L. I. §. Item OOO F. naut. caup. eximi- 
FUT. | . 

2. Queritur etiam an Excambii liters revocari 
 Poffint ? quando poſſint ? Quando non? Nuod quidem 
per Bald. in rubr. de conſtitut. pecunia, in ult. col. 
et L. quidem ff. eodem col. penult. et per Romanum in 
fingulari 474. et per L. Publia in fi. F. depoſiti, et 
per Bart. ibidem, et alios ſcribentes de inſtitoria, di- 
ſtinguendo dirimitur. 

8. Ac cum mercator vel camp ſor litteras Ee 
bii pro Scholari five aliquo alio ſcripſerit, et eſfectus 
facultatibus lapſus erit priuſquam præſententur et ſol- 
vantur dictæ littere, utrum Scholaris an campſoris 
periculo dictæ erunt litteræ? Quod et diſtinguendo, 

et limitando per Bald. in L. pro debito C. de bon. ac- 
tor. Judi. paſſiden. et per Bart. in L. ſingularia col. 7. 
F. probatur, et per Hypol. de Marlel. in repetitione 
ua rubric. de probat. in verſ. 284, etc. et L. ubi 

quis F. de conſtit. pecun. et per Bald. in queſt, incipi- 
ente ſtatuto cavetur quod fænerator, etc. 

Et quid ſi ante diem ſolvendi facultatibus lapſus 
fuerit 53 Campſor qui litteras ſcripfit, quo intel- 
tefto, ile, cut litteræ diriguntur, ſelutionem negat, 
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nod diſcutitur, percurioſe tractatur, 
et diſceptatur per Sallic. in L. pro debito in fine C. de 
bonis author. Judi. poſſiden. et per Avg. Inſtit. de 
Except. et per Alexan. de Imol. in L. que dolis F. 


ſolu. matrim, 
10. Qucæritur etiam utrum litere cambii paratam 
habeant executionem? quod etiam determinatur 
Jaſonem in L. eleganter Ff. de condictionibus inde- 
biti. quod etiam per Bald. conſil. 60. lib. tertio, et 
text. in I. fi ex cautiam, C. de non numerat. pecunid, 
et Matthæus de affii?. in conſtit. cauſas pro magi- 
ftro Fuſticiario Col. 6. Multæque aliæ bat de re 
ex ſurgunt queſtiones que per jus civile et authores 
ſuper eodem conſcribentes diſceptantur et determinan- 


Jur. 


11. Si unus ex nautis mercator fuerit, vel ut 
mercator cum magiſtro navis contraxerit, et in mer- 
cibus ſuis in nave oneratis damnum paſſus eſt, utrum 
ſibi tenebitur exercitor ? quod per dict. Julium Fer- 
ret. d. li. 1. u. 38. expetitur., _ oe 

12. Mulier pregnans cum navis magiſtro pro 
tranſportatione ſobvere contraxit quod nautis debitum 
erit, juxta L. hujus ff. qui potiores in pignore ha- 
Et poſtmodum mulier peperit in navi. 
Quæritur an teneatur pro partu ſolvere naulum ? 


quod per L. ſed adde &. fi quis mulierem F. locati, 


et per Bartol. dem, et per L. bæc mori Ff. qui 


potiores in pignore habeantur directe concluditur. 
13. Quæritur qua actione verſutus convewatur 
nauta qui navi ad navigandum conducitur, et ver- 


fute res ſurripuit alienas. Et hoc quando vel ex 


navi alterius vel ex propria ſua navi ſurripuerit ? 
gue per exactiſimam Julii Feretti de rg, navali di- 
ſtinctionem juxta L. ſed et igſi ff. naut. caup. deter- 
minalur l. 1. u. 34. — 
Et utrum cum plures competant actiones et ten- 
lata ſive eledta una, ad aliam redire poterit actor? 
e - 
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Et quid fi ad diverſa plures competant actiones? 
que per L. quod in hæredem F. de tributoria actio- 


ne, etc. dijudicantur. 

14. Per L. 3. ff. Naut. caup. Stab. et Gloſſ. 
ibidem de dolo lata levi et leviſſima culpa tenentur 
exercitores ſive magiſter navis, et inde quæritur u- 
trum idem ſunt, vel unus pro alio ponatur, quod 
cum deciditur per L. 2. ad L. Rhod. de jactu et I. 
primam F. 2. naut. caup. ac etiam quid 4 illo ſtatu- 
endum qui ſtat in navi navigandi cauſa, Et cum 
per predif?, L. 3. naut. caup. determinatur, quod 
in caſu naufragii in caſu Pyratarum incurſu, et in 
caſu fortuito non tenetur exercitor. 

Quæritur utrum furtum et latrocinium fit inter 
caſus fortuitos numerandum, et inter illos ponendum 


et computandum. Et quinam alit numerent caſus 


fortuiti z que dirimuntur per F. ſed iſtæ Inſtit. de 


ation. et F. 1. Inſtit. quibus recontrabitur obl. et L. 
3. §. Item fi ſervus ff. naut. caup. et per Ange- 


lum de Aretio ſuper D. Loc. 
Quæritur ex d. illa L. 3. Naut. caup. utrumne 


ceſſante legitima cauſa quicquid contingit de exactiſſi- 


ma culpa tenebitur exercitor; utpote fi nauta exactiſ- 
Jimam illam adbibuit diligentiam quam quilibet dili- 
gens adhibuiſſet exercitor, quod dirimitur per Bartol. 


in d. L. 3. F. naut. caup. etc. 


15. Per legem primam et L. cum navarcarum C. 
de naviculariis li. io. nauta cogatur navigare. 


Quæritur igitur an nauta teneatur ex juſu ini- 


nici navigare vel in ſua navi recipere inimicum 


Juum de jure? quod ex Gloſſ. ſuper D. L. 1. F. 


.naute caup. dirimitur. 


Now have I not here rendered or ſet forth the de- 
terminations of theſe few queſtions which I have here 


' nominated, they being not conſiderable without 


the reſt, which taken altogether with their divi- 
ſions, diſtinctions, deciſions and determinations, 


would 
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would make by themſelves a whole Tract de jure 
Admirallitatis, which would be a Book to little or 
no purpoſe, nor receive any welcome, unleſs this 


which is de ejus Juriſdictione, may firſt receive 
ſome entertainment, which how neceſſary and ad- 
vantageous the ſame may redound unto this King- 
dom, I ſhall leave to the conſideration of him 


that hath or ſhall thoroughly read this Maritime 
Dicæologie. TS 


This ſmall Treatiſe which I have written in 


Vindication of the Juriſdiction of the Lord High 


Admiral of England, etc. I doubt not but will re- 
ceive this Addition of Advantage, as to tend like- 


| wiſe to the vindication and clearing of the honour 


and reputation of thoſe Reverend and Learned 
Judges of the Land (the two Lords Chief Juſtices, 
the Lord Chief Baron, and the reſt of the then Judges 


their Aſſociates, together with the Attorney-Ge- 


neral) whoſe Judgments and Juſtice have been 
blemiſhed, and unworthily aſperſed by ſome of 
their own Profeſſion; in ſaying thoſe Reverend 
Judges were queſtioned in Parliament for ſetting 
their Hands unto an Agreement made, before 


his Majeſty of bleſſed Memory Charles the Firſt, 


between them his Judges of the Land, and Sir 
Henry Martin Judge then of his High Court of 
Admiralty, purporting in ſubſtance the matter of 
this Treatiſe. ET 

It's true, I have heard that ſome of the Puiſne 
Lawyers, and young, Men of that Profeſſion (ſit- 
ting in the Long Parliament} would have attemp:- 
ed ſuch an undiſcreet and unparalleled Act; but 
by the gravity and wiſdom of others more learned 
in that Profeſſion than themſelves, were diſſuaded 
from it. Let if they had, I doubt not but he that 


reads this Treatiſe, will find ſufficient reaſons to 
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Juſtify their aſſent to that agreement, and that it 


contained nothing but what they might and ought 


to do, notwithſtanding the Judgments of their 


Predeceſſors or Succeſſors. 

Others do not forbear or ſtick to ſay this Sub- 
ſcription to this Agreement was an extrajudicial 
Act, and ſo takes not the effect of a Law either 


to bind them or their Succeſſors, as though the 


place and formality of ſitting upon the Bench were 
of the eſſence of a true and juſt Opinion; and the 
Judges being called and convened by ſpecial 


Summons before his Majeſty, that their Judg- 


ments and Opinions there delivered in matters 


Fe debated, and argued, were of leſs 


orce and Validity, and more extraneous to rea- 


ſon, than if they were judicially ſitting. 


Which is an Opinion that I cannot conceive 


any man of ſound Judgment can adhere unto 
and therefore I ſhall conclude this Treatiſe with 


that Judgment given by thoſe twelve Learned and 


Reverend Judges of the Land, with the conſent of 


that famous Man Mr. Noy, his Majeſty's Artor- 
ney- General. 
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At Whitehall 18 February, 1633. 


PRESENT, 


The King's MosT EXCELLENT Majzsrv, 
The Lord Keeper, 


And ene. three Lords of the Council. 


HIS day, his Majeſty being preſent in 


Council, the Articles and Propoſitions for 


ee ene the differences concerning Prohi- 
bitions agreed unto and ſubſigned by all the Judges, 


and his Majeſty's Attorney- - General, were Read, 
and ordered to be entered in the Regiſter of Coun- 


_ ci] Cauſes, and the Original to remain in the 

Council Cheſt. 

1. If Suit ſhall be Commenced in the Court of 

Admiralty upon Contracts made, or other things 
ee & done beyond or upon the Seas, no Pro- 


i1bition is to be awarded. 


2. If Suit be before the Admiral for Freight or 


Mariners wages, or for the breach of Charter-par- 


ties for Voyages to be made beyond the Seas, tho? 
the Charter-parties happen to be made within the 
Realm ; and though the Money be payable within 
the Realm, ſo as the Penalt 
Prohibition is not to be granted; but if Suits be for 
the Penalty, or if the queſtion be made whether 
the Charter-party were made or not, or whether 


the Plaintiff did releaſe, or otherwiſe diſcharge 


the ſame within the Realm, that is to be tried in 


the King's Court at Weſtminſter, and not in the 


King's Court of Admiralty, fo that firſt it be de- 
nied upon Oath, that Charter-party was made, or 
a denial upon Oath tendered, 


3. IF 


y be not demanded, a 
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If Suit ſhall be in the Court of Admiralty 
for building, amending, faving, or neceſſary vi- 
&ualling of a Ship, againſt the Ship itſelf, and 
not againſt any party by Name, but ſuch as for 
his intereſt makes himſelf a party, no Prohibition 


ſhall be granted, though this be done within the 


Realm. 
4. Likewiſe the Admiral may enquire of and re- 
dreſs all annoyances and obſtructions in all navi- 


gable Rivers beneath the firſt Bridges that are im- 


pediments to navigation, or paſſage to or from 
the Sea, and allo try perſonal Contracts and In- 


Juries there which concern Navigation upon the 


Sea, and no Prohibition is to be granted in ſuch 


Cauſes. 


5. If any be impriſoned and upon Haheas 


Corpus, if any of theſe be the cauſe of impri- 
ſonment, and that be ſo certified, the party ſhall 
be Remanded. 


Signed, . 
Thomas Richardſon, 
Robert Heath, 
Humphrey Davenport, 
John Denbam, 

Richard Hutton, 
William Fones, 
George Croke, 
Thomas Trover: 


George Vernon, 
Fames Weſton, 
Robert Barkley, 
Francis Crawley, 
Henry Martin, 
William Noy, 
Ex. T. _ 
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